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INTRODUCTION. 



I 

I 



L 



Considering the Law of England to be 
founded on the free compact of a free People, 
viewing the Common Law as the result of 
natural reason, applied to the actual state of 
Society in this particular Country ; we must 
contemplate the Law as always capable of 
improvement by experience, and subject to 
change with the progressive variation of the 
manners, wants, and habits of the People. 

A Review of the sources of the Common Law, 
as far as the light of history will enable us to 
discover them, may lead to a better understand- 
ing of its principles and of its present practice ; 
but History can rarely be assumed as a safe 
guide in the application of the Law lo the exist- 
ing state of our Civil Constitution It is 
the glory of England, it is the principle on 
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it exists. It is in Buch a train of ibouglit, and 
with such views, that I have been induced to 
enter upon some general considerations on the 
actual state of the law of real property in 
England, and on the practice ofour Courts of 
of equitable Jurisdiction, with a view to explain 
defects, and facilitate a remedy. The field is 
much too large, to permit me to indulge a 
hope that the subject can be satisfactorily eluci- 
dated, iu that familiar manner in which alone 
it can become of general interest ; at th« same 
time,Iani convinced that noparlialviewof insu- 
lated prineiples, or mere examination of points 
of practice in detail, would ever enable the 
general reader to apprehend the true merits of 
the case, or put fairly before the Legislature 
and the public, the entire subject to which 
'their attention must be directed. 

The course that I purpose to pursue h, after 
some general observationp, on the best mode of 
amending our Laws, to examine in detail the 
several more prominent defects, and the reme- 
dies which liave been proposed; advertrng 
incidentally to points as they may occtir, wilb- 
oiit strictly confining myself to the more imme- 
diate Bubjects of this inquiry. 





CHAPTER I. 



0?i the Amendment of the Law. 
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The true province of Law is not to contra- 
dict, but to regulate and assist men in a legiti- 
mate and proper use and dominion over Pro- 
perty. Experience is the only sure guide to 
ascertain the convenience or inconvenience of 
any particular rule by which that use and 
dominion is governed. If any inconvenience 
exists, apparently admitting of a remedy, its 
true cause must be sought, in some vicious 
state of the Law itself, and not merely in abuses 
in its administration. If a law administered 
as all human laws must be, proves faulty in 
its operation, it is idle to attribute the evil to 
its defective administration. The Law must be 
corrected to suit the people for whose govern- 
ment it is designed ; it must be such as may be 
effectually put in operation by persons of that 
class to whom it falls to be administered. 
The Law of every country is considered as 
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founded on the principles of natural reason and 
justice. The general features of tlie Law ought 
therefore to he easily comprehensible by men 
of moderate attainments. Suhtilty and mys- 
tery should studiously be avoided, and every 
regulation which tends to lay open to the peo- 
ple the rules by which their rights and property 
are protected, will not merely foster their at- 
tachment to the Constitution from which it 
emanates, but tend essentially to maintain a 
due observance of the Law itself, and more 
eflectualiy to counteracl ciiicanery in its prac- 
tice, than any general rules of the most strict 
and positive obligation, however wisely framed 
and diligently enforced. 

1 would by no means be understood to infer 
that either reiinement in principle, orcomplica- 
tion in process, are prominent delects of the 
Law of England. Perhaps there is no code, 
antient or modern, where the whole body of the 
I-aw is more readily deducihie from the sim- 
ple principles of justice, and less fettered with 
legislative detail j and certainly there is no 
Country where the rights of liberty and property 
are more positively secured, and Injustice has 
less chance of success. 

That which is so often the subject of com- 
plaint, the voluminousCoramentaries and Judi- 
cial ]>eci^on9, explaining the application of our 
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which our Liberties are founded, aud by whi< 
they are secured, that the Law is subject 
be moulded by the free voice of the Country, ai 
as best to suit tlie varying state of societ; 
It is any thing but a subject for regret, that the] 
Law of England consists of written and unJ 
written precepts, that it combines the wisdoiffi; 
of successive ages, applied to remedy particulat' 
defects, and to meet new circumstances, i[b> 
stead of professing to be the code of any prince, 
or the statutes of any one age. It is by such 
means that its best qualities and just principles 
have become habituated to the People, identi- 
fied as their own, and consecrated by all those 
ties that attach a, Briton to his nativesoil. Cut 
it is a necessary corollary from such a view 
of the subject, that the Law must continually 
stand in need of temperate and cautious amend- 
ment, avoiding eqiiallyan impatient interference 
with antient maxims and settled rules, and a too 
rigid adherence to forms or principles whicfaH 
lime may have shewn to be faulty, or inappli-' 
cable lo the existing wants of society. 

The principle of change is inherent in every 
part of human Laws, and it is as much thsi 
duty of the Lawyer to point out their defect«i| 
and endeavour after a remedy, as it is to watcij 
over and assist the pure administration of Jus- 
tice, and to cultivate obedience to the Law an 



it exists. It is in such a train of thoiigtit, and 
with such views, that I have been induced to 
enter upon some general consicierations on the 
actual state of the law of real property in 
England, and on the practice of our Courts of 
of equitable Jurisdiction, with a view to explain 
defects, and facilitate a remedy. The lield is 
much too large, to permit me to indulge a 
hope that the subject can be satisfactorily eluci- 
dated, in that familiar manner in which alone 
it can become of general interest; at tlie same 
time, lam convinced that no partial viewof insu- 
lated principles, or mere examination of points 
of practice in detail, would ever enable the 
general reader to apprehend the true merits of 
the case, or put fairly before the Legislature 
•and the public, tlie entire subject to which 
their attention must be directed. 

The coarse that I purpose to pursue is, after 
Bome general observatio«€i, on the best mode of 
amending our Laws, to examine in detail the 
several more prominent defects, and the reme- 
dies which have been proposed; adverting 
incidentally to points as they may occur, with- 
out strictly conftning myself to the more imme- 
fliate subjects of this inquiry. 
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The true province of Law is not to contra- 
dict, but to regulate and assist men in a legiti- 
mate and proper use and dominion over Pro- 
perty. Experience is the only sure guide to 
asceitain the convenience or inconvenience of 
any particular rule by which that use and 
dominion is governed. If any iuconvenience 
exists, apparently admitting of a remedy, its 
true cause must be sought, in some vicious 
state of the Law itself, and not merely in abuses 
in its administration. ]f a law administered 
as all human laws musi be, proves faulty in 
its operation, it is idle to attribute the evil to 
its defective administration. The Law must be 
corrected to suit the people for whose govern- 
ment it is designed ; it must be such as may be 
effectually put in operation by persons of that 
class to whom it falls to be administered. 

The Law of every country is considered as 



founded on the principles of natural reason ^hd 
justice. The general features of the Law ought 
therefore to he easily comprehensible by men 
of moderate attainments. Suhtilty and mys- 
tery should studiously be avoided, and every 
regulation which tends to lay open to the peo- 
ple the rules by which their rights and property 
are protected, will not merely foster their at- 
tachment to the Constitution from which - it 
emanates, but tend essentially to maintain a 
due observance of the Law itself, and more 
effectually to counteract chicanery in its prac- 
tice, than any general rules of the most strict 
and positive obligation, however wisely framed 
and diligently enforced. 

I would by no means be understood to infer 
that either re6nement in principle, orcomplica- 
tion in process, are prominent defects of the 
Law of England, Perhaps there is- no codfr, 
antient or modern, where the whole body of the 
Law is more readily deducible from the sim- 
ple principles of justice, and less fettered with' 
legislative detail ; and certainly there is no 
Country where the rights ofliberty and property: 
are more positively secured, and injusti@d-l^as 
less chance of success. ' ' 'i "U'i 

That which is so often the subject of com-' 
plaint, the voluminous Commentaries and Judi- 
cial I>eci8Jons, explaining the application of our 
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Laws, and the want of positive and direct sla- 
tutary enactment, is rather matter of praise than 
regret. To suppose that the spirit of litigation 
could be subdued by any Lo-w, is visionary ; 
and the decision which emanates from tlie 
collective experience, and intent application, 
of those whose lives have been devoted to this 
one study, applying the known and established 
principles of the Law to the circurn stances of 
each particular case, will in a general view 
give much more satisfaction, than that which 
I . would lie derived from the unbending lan- 

Iguage of a written Statute. It is for this 
Very reasOD, (bat we otightanxiouely to seek to 
clear from all mystery, every proceeding in our 
Law. Anil it will be easy to demonstrate, that 
there exist various intricate forms, and indirect 
proceedings, originating in endeavours to mould 
antient rules to modem wants., the preservation 
of which can answer no useful purppose; — and 
that a large portion of legal proceedings might 
and ought to be brought more into general view, 
and maile more plain and intelligible to the 
public mide^slaading. 
. The. inquil'j that has lately been instituted 
into the practice of the Courtof Chancery, em- 
bracing as it does, in ilH jurisdiction, every 
description of property, under every variety of 
citcuuistance, paanot fail ta be of the bigliest 
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Tmpoflance in the consideration of llie present 
subject.— The object of that inquiry is more 
immediately directed to the delay and expeiice 
in the proceedings of Chancery, but incidentally, 
every matter which comes under the power of 
that Court is introduced ; and besides, that the 
regulations which the report proposes, go to 
aflect the whole Law of property, it contains a 
direct recommendation ibatthe Law relating to 
the transfer of landed property should undergo 
a revision. Indeed it caimot fail to be the result 
of every inquiry into the inconveniencies of 
the administration of the present Laws of 
property, that a large proportion of delay and 
expence arises from defects in the Law itself. 
I propose then to commence the present in- 
quiry with a consideration of that report, and of 
the various incidental subjects interwoven in its 
propositions, or naturally connected with its 
details ; and so extensive is the range of inquiry 
upon which that report is founded, tbat there 
is scarcely a point connected with ray present 
object which it will not incidentally introduce. 






aw8, anotne want of positive and direif^sta- 
tutary enactment, is rather matter of praise than 
regret. To suppose that tlie spirit of litigation 
could be subdued by any Law, is visionary ; 
and the decision which emanates from the 
collective experience, and intent apphcation, 
of those whose lives have been devoted to this 
one study, applying the known aqd eetablished 
principles of the Law to the circumstances of 
each particular case, will in a general view 
give much more satisfaction, than that which 
would li^ derived from the unbending lan- 
guage of a written Statute. It is for this 
very reason, that weonght anxiously to seek to 
clear from all mystery, every proceeding in our 
Law. And it will be easy to demonstrate, that 
there exist various intricate forms, and indirect 
proceedings, originating in endeavours to mould 
antient rules to modem wants^ the preservation 
of which dan answer no useful purpose; — and 
that a large portion of legal proceedings might 
and ought to be brought more into general view, 
and made more plain and intelligible to the 
public uuderstaading. 

Tlte inquil-y that has lately been instituted 
into the practice of the Court of Chancery, em- 
bracing as it does, in its jurisdiction, every 
description of pvoi>erty, under every variety of 
cjiicumstanice,. caQnot (ail tq be pf tUe higl^esi 



imporlance in the consideration of the present 
subject.— The objert of that inquiry is more 
immediately directed to the delay and expence 
in the proceedings of Chancery, but incidentally, 
every matter which comes under the power of 
that Court is introduced ; and besides, that ifae 
regulations which the report proposes, go to 
affect the whole Law of property, it contains a 
direct recommendation that the Law relating to 
the transfer of landed property should undergo 
9, revision. Indeed it canuot fail to be t)ie result 
qf every inquiry into the inconveniencicB of 
the administration of tlie present Laws of 
property, that a large proportion of delay aud 
expence arises from defects in the Law itselL 
I propose then to commence the present is' 
quiry with a consideration of that report, auAjti 
the various incidental subjects interwoven is j|» 
propositions, or naturally connected wil^ Jn^ 
details ; and so extensive is the range of i; 
upon which that report is founded, tb'dt I 
is scarcely a point connected witli roy \ 
object which it will not incidentally itilrni'Mi 
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Oh the subslilution of a new Code, for the 
present Jjaw of real Properly. 

-jtU' ' 

The mere institution of the inquiry into tlie 
practice of the Court of Chancery, proves the 
existence of public inconvenience, and the resoU 
aflbrds grounds amply sufficient to call on the 
Legislature to adopt the most effectual means of 
ascertaining the extent of the evil, and the prac- 
ticability of a remedy ; to simplify and enforce 
those principles of Law established in our Ju- 
risprudence, which are consonant to justice and 
common reason ; to legalise, in a direct way, all 
existing usages that are agreeable to right; and 
to make the proceedings of Courts applicable 
in the most familiar manner to the administra- 
tion of property ; are the legitimate objects of 
1 he Legislature, in proceeding to reform the 
Civil Code of this Country. 

Such a reform is not to he affected by any 
attempt to reduce the Law into one Code of 
positive rules, whether considered as embodying 
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principles, or editing regutatfons hi 
detail'. The princiiples of the Law of England 
are best secured, and Ii^st understood, by their 
emanating from the authoritiea on which tliey 
at present rest, a train of Judicial Decisions. 
And in matters of mere practical regulation, 
however desirable it be to simplify and cousoli- 
date, it appears preferable to leave tbe parti- 
cular detail' to judicial discretion, e?fpressed in 
nrles of the Court, which may be adapted from 
time to time to actual habits of business, and to 
the characters by which the machinery h to 
be worked. 

The Code of England is already established, 
-—fortified by all tliat isdear to us in history, 
and justified by the progressive improvement 
of liie country, in all tbat is liberal, just, and 
Itonourable ; and he must indeed be bold in 
legislation, who could imagine the possibility 
Bf superseding it, by the application of all the 
talents, and all the industry, which any, the 
most enlightened age can afford. But to be 
guarded against misconstruction, I would by 
no means be understood to oppose all large and 
effective alterations of the Law, merely because 
tbey are extensive. Wherever a change of the 
Law will in its consequences effect an exten- 
sive reform, it is, for that reason in itself, much 
preferable to a multitude of minute regula- 
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On the Amendment of the Law. '11 
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1. 

The true province of Law is not to contra- 
dict, but to regulate and assist men in a le^^iti- 
mate and proper use and dominion over l*ro- 
perty. Experience is tlie only sure guide to 
ascertain the convenience or inconvenience of 
any particular rule by which that use and 
dominion is governed. If any inconvenience 
exists, apparently admitting of a remedy, its 
true cause must be sought, in some vicious 
state of the Law itself, and not merely in abuses 
in its administration. ]f a law administered 
as all human laws must be, proves faulty in 
its operation, it is idle to attribute the evil to 
its defective administration. The Law must be 
corrected to suit the people for whose govern- 
ment it is designed ; it must be such as may be 
effectually put in operation by persons of that 
class to whom it falls to be administered. 
The Law of every country is considered as 



fobnded on the principles of natural reason and 
jastice. The genera! features of the Law ought 
therefore to he easily comprehensible by men 
of moderate attainments. Subtilty and mys- 
tery should studiously be avoided, and every 
regulation which tends to lay open to the peo- 
ple the rules by which their rights and property 
are protected, will not merely foster their at- 
tachment to the Constitution from which ■ it 
emanates, but tend essentially to maintain a 
due observance of the Law itself, and more 
effectually to counteract chicanery in its prac- 
tice, than any general rules of (he most strict 
and positive obligation, however wisely framed 
and diligently enforced. 

I would by no means be understood to infer 
that either refinement in principle, orcomplioa- 
tion in process, are prominent defects of the! 
Law of England. Perhaps there is no code-,' 
antient or modern, where the whole body of the 
Law is more readily deducible from the sim- 
ple principles of justice, and less (fettered with; 
legislative detail ; and certainly there is no- 
Country where the rijjiits of liberty and property; 
are more positively secured, and ihjustiG6-%as 
less chance of success, '. ' ' ''J'"' 

That which is so often the subject of com-' 
plaint, the voluminous Commentaries and Judi- 
ciaHJecisionB, explaining the application of our 
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Laws, and tlie want of jtositive and direct sta- 
tutary enactment, is rather matter ofpraise than 
regret. To suppose that the spirit of litigation 
could be subdued by any Law, is visionary ; 
and the decision which emanates from the 
collective experience, and intent application, 
of those whose lives have been devoted lo this 
one study, applyiog the known and established 
principles of the Law to the circumstances of 
each particular case, will in a general view 
give much more satisfaction, than that which 
would be derived from the unbending lan- 
guage of a written Statute. It is for tliia 
very reason, that we ofight anxiously to seek to 
clear from all mystery, every proceeding in our 
Law. And it will be easy to demonstrate, that 
there exist various ihlricate forms, and indirect 
proceedings, originating in endeavours to mould 
antieot rules to modem want^, the preservation 
of which c&n answer uo useful purpose ; — and 
that a large portion of legal proceedings might 
and ought to be brought more into general view, 
and matie more plain and intelligible to the 
public undej;staQding. 

Tiie inquiVy that has lately beeu instituted 
into the practice of the Courtof Chancery, em- 
bracing as it does, io its jurisdiction, every 
description of pvoperty, under every variety of 
cjrcunjstamcti, cannot iuil to be of tbe higltest 



importance in the consideralion of the present 
siihject,— The objert of that inquiry is more 
immediately directed to the delay and expence 
in the proceedings of Chancery, but incidentally, 
every matter which comes under the power of 
that Court is introduced ; and besides, that the 
regulations which the report proposes, go to 
affect the whole Law of property, it contains a 
direct recommendation tliat the Law relating to 
the transfer of landed property should undergo 
a revision, indeed it cannot fail to be the result 
of every inquiry into the inconveniencies of 
the administration of the present Laws of 
property, that a large proportion of delay and 
expence arises from defects in the Law itself* 
I propose then to commence the present in- 
quiry with a consideration of that report, and of 
the various incidental subjects interwoven in its 
propositions, or naturally connected with its 
details ; and so extensive is the range of inquiry 
upon which that report is founded, that there 
is scarcely a poiut connected M'ith my present 
object which it will not incidentally introduce. 



CHAPTER II. 



On the substitution of a new Code,/or the, 
present Law of real Properly. , .^ 

^ .ill; 

The mere institution of the inquiry into the 
practice of the Court of Chancery, proves the 
existence of puhlic inconvenience, and the result 
affords grounds amply sufficient to call on the 
Legislature to adopt the most effectual means of 
ascertaining the extent of the evil, and the prac- 
ticahility of a remedy; to simplify and enforce 
those principles of Law established in our Ju- 
risprudence, which are consonant to justice and 
common reason ; to legalise, in a direct way, all 
existing usages that are agreeable to right; and 
to make the proceedings of Courts applicable 
in the most familiar manner to the administra- 
tion of property ; are the legitimate objects of 
I he Legislature, in proceeding to reform the 
Civil Code of ibis Country. 

Such a reform is not to be affected by any 
attempt to reduce the Law into one Code of 
positive rules, whether couijidered as embodying 
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leading principles, or editing regulations in 

detail. The principles of tlie Law of England 
are best secured, and Ij^st understood, by their 
emanating from the aulhorilies on which ttey 
at present rest, a train of Judicial Decisions, 
And in matters of mere practical regulation, 
however desirable it he to simplify and consoli- 
date, it appears preferable to leave the parti- 
cular delafl' to judicial discretion, expressed in 
rnles of the Court, which may be adapted from 
time to time to actual habits of business, and to 
the characters by which the machinery is to 
be worked. 

The Code of England is already established, 
^fortified by all that is dear to us in history, 
and justified by the progressive improvement 
(rf (he country, in all that is liberal, just, and 
honourable ; and he must indeed be bold in 
legislation, who could imagine the possibility 
of superseding it, by the application of all the 
talents, and all the industry, which any, the 
most enlightened age can afford. But to be 
guatdcd against misconstruction, I would by 
no means be understood to oppose all large and 
effective alterations Of the Law, merely because 
they are extensive. Wherever a change of the 
Lavv' will in its consequences effect an exten- 
sive reform, it is, for that reason in itself, much 
preferable to a multitude of minute regula- 



tions. — ^The point for attentive and cautious 
consideration is, whether the alteration may 
undesignedly overturn, or throw into doubt, 
Borae acknowledged and approved principle, 
in connection with that part of the Lawwhich 
alone the amendment is intended to aifect; 
whether it may destroy or impair the fixed cha- 
racter ; whether it may weaken or obscure the 
essential qualities of any part of our venerable 
constitution and legal polity. — But a general 
aversion to all extensive amendments, merely 
as such, is in direct contradiction to the true 
spirit in which the subject should be presented 
to our consideration. Great and important are 
the changes which lirae has effected in our 
jurisprudence, and as necessity at any period 
occurs, as inconvenience at any age is felt, 
invention will never be wanting to supply the 
remedy. The change will take place, whether 
aided by the Legislature or not; only, if not so 
assisted, the change has generally been effected 
in some circuitous and indirect manner, involv- 
iug fictions so idle and useless, that the incon- 
veniences resulting from them must ultimately 
force from the Legislature, that direct sane- 
lion which might with safety and advantage 
have been hazarded long before. 

No one can be conversant with the history 
of oar Law, without readily calling to his mind 



dumeroas cases of this description. — It will be 
sufficient to remind the Lawyer of the forms, 
fictions, and inventions of common Recoveries 
and Ejectments ; — nor is the evil, and its origin 
less apparent, in the history of trusts, and the 
doctrine of disseisin and tortious Conveyances. 
It is no less clear, that the present Constitution 
of the Court of Chancery, in the way in which 
its machinery actually works, is not adequate 
to the increasing business of the country, and 
that its rnles of proceeding are in many essential 
points not practically adapted to the speedy or 
effectual administration of justice, in a large 
mass of those cases which are at present open 
to no other remedy. If this he true, and the 
Legislature refuse to interfere, it can only tend 
to drive men to new and more complicated in- 
ventions, to make the people uneasy under the 
administration .of the Laws, and ultimately to 
make the alteration more violent, and less con- 
sonant to the desires and wants of those whom 
it is designed to benefit. 

It is of the first importance that all Legisla- 
tion, which is to aflfect the properties and the 
rights, the character and habits of the people, 
should not attempt to precede public opinion. 
It is equally clear, that it ought to interfere to 
regulate and legalise the just result of that 
opinion, as soon as it be deliberately and un- 



equivocally expressed, it is not wbile the 
macliiiie iH workiog well, that the Xjegistature 
is HOW called on to interfere. The result of the 
inquiry under tlie Cliancery commission, what- 
ever be its merit as a remedy for the evil, con- 
tains in every page a proof or admission of the 
existence of unnecessary delay and expense) ia 
Chancery proctedings, — and has, in a language 
equally plain and express, called for Legislative 
interfereuce, to correct the evils arising from 
the existing state of practice, in the conveyance 
of real property. 

]t is quite impossible for any man to contem- 
plate the machinery of our Courts of Equity, 
applied equally to all suits within its cogni- 
zance, without reference to the value of the 
property, or situation of the parties; to be the 
least conversant in the mysteries of convey- 
ancing ^ to have ever been implicated in a 
complicated title ; to have been entangled in the 
administration of the effects of a deceased 
friend ; or to have had to seek for satisfaction 
of a debt, out of properly under the controul of 
the Court; \Tithout acutely and indelibly 
feeling, thai however high and imposing the 
ultimate decisioo, however just the long ex- 
pected judgment, the process by which it is 
attained is not so plain as is ought to be, does 
not arrive at its results in the most direct roadi 



it not Oohvenient lo tbe coraftirm oOncefM of 
life, and is, on the whole, not satisfactory to the 
public mind. 

The necessity, not of enquiry only, but of 
effectual antendment, being conceded, the spi- 
rit and mode in which that reform is to be con- 
ducted, is a matter of deep interest and impor- 
tant consideration. The nations of the conti- 
nent have successively undertaken the reducing 
the Law to oue Code or complete written 
system, professing to embrace and lay down 
under distinct lieads, the principles by which 
every right is to be governed, and the mode by 
which every wrong is to be redressed. The 
spirit of revolution in civil rights, -wide and ex- 
tensive as it has proved throughout Europe, hss 
been invariably, and we may therefore concede 
necessarily, accompanied, with the spirit of 
reform in the code of Civil Law. But the dan- 
gerous part of that spirit has, in England, we 
trust, long since had its existence ; the princi- 
ples of our Civil Code have stood the shock; 
and every succeeding age has contributed to 
elucidate, confirm, and perpetuate the inimita- 
ble system of the Common Law. 

It is not therefore necessary to spend much 
time in enquiring how far the system of modern 
code has succeeded, because it is demonstrable, 
that in England, such a scheme is not prac* 



ticable. The Common Law is our birth-right, 
an Englishman feels and knows it. — Arguments 
against its existence, as a whole, will be utterly 
vain and powerless ; and could we contemplate 
their success, so far as the actual publication of 
aCode,as the legal Charter of the Country, who 
is he that shall ensure the acquiescence of the 
people ; and what British Statesman will dare 
incur the fearful hazard of its rejection? But it 
may he useful to consider, how far it is desirable, 
that tlie */«>i7 of a Code should be gradually 
infused into British Legislation. 

Frederick, in his Prussian Code, haughty as 
are the terras in which it is dictated, took a 
short way to compel its unmixed and intire adop- 
tion. The Code itself is rather more like a legal 
treatise than a Law, and professing to contain in 
itself the best rule on every point, he prohibited 
at once all commentand allexplanation. With 
regard to the French Code, it is a work worthy 
of a great and highly civilized nation; but the 
ground upon which it rests, is essentially dif- 
ferent from the foundation of the Law of Eng- 
land ; and the superstructure it would erect may 
he considered as being here already built. The 
Law of France consisted in a great measure of 
distinct provincial customs, which it was an 
object of the Code to consolidate ; tlie Law 
of England, except in some unimportant dis- 
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tioctions, is already an universal system; the 
supreme Courts of Law and Equity here, are 
already bound by one uniform rule, resting on 
the foundation of the acceptance of ages, and 
■whose value consists in its own inherent quality 
of progression with progressive civilization. — 
The Code of France has not in fact superseded 
the antient Laws ; local customs and ordi- 
nances are still in force, upon all points on 
which the Code is silent, and the science and 
experience of Law is equally necessary there, to 
explain the Code, as it is and ever must con- 
tinue to be here, to understand and administer 
the Law of England. The Kingdom of the 
Netherlands is a new State, and what may be 
not only practicable, but almost necessary 
there, what might be of use if we were forming a 
Code, can be of no serious avail as an argument 
for the adoption of a similar scheme here. 
'f If we are to be reminded of the voluminous 
pile of our reports, 1 would answer, that they 
constitute a practical commentary in its most 
convenient form. What can be more satisfactory 
in the applying the Law to a particular case, 
than to search out decisions upon similar cases ? 
The necessary distinctions arising in the appli- 
cation of principle to the practice of man- 
kind, cannot be so conveniently elucidated in 
any other form. I cannot therefore discover 




ticable. The Common Law is our hirth-riglit, 
an Englishman feels and knows it. — Arguments 
against its existence, as a whole, will be utterly 
vain and powerless ; and could we contemplate 
their success, so far as the actual publication of 
a Code, as the legal Charier of the Country, who 
is he that shall ensure the acquiescence of the 
people ; and what British Statesman will dare 
incur the fearful hazard of its rejection? But it 
may be useful to consider, how far it is desirable, 
that the spirit of a Code should be gradually 
infused into British Legislation. 

Frederick, in his Prussian Code, haughty as 
are the terms in which it is dictated, took a 
short way to compel its unmixed and ititire adop- 
tion. The Code itself is rather more like a legal 
treatise than a Law, and professing to contain in 
itself the best rule on every point, he prohibited 
at once all comment and all explanation. With 
regard to the French Code, it is a work worthy 
of a great and highly civilized nation; but the 
ground upon which it rests, is essentially dif- 
ferent from the foundation of the Law of Eng- 
land; and the superstructure it would erect may 
be considered as being here already built. The 
Law of France consisted in a great measure of 
disliuct provincial customs, which it was an 
object of the Code to consolidate ; the Law 
of England, except in some unimportant dis- 



Ifi 



^ 



tinctions, is already an universal s^i 
supreme Courts of Law and Equity here, are 
already bound by one uniform rule, resting on 
the foundation of the acceptance of ages, and 
■whose value consists in its own inherent quality 
of progression with progressive civilization. — 
The Code of France has not in fact superseded 
the antient Laws ; local customs and ordi- 
nances are stitl in force, upon all points on 
which the Code is silent, and the science and 
experience of Law is equally necessary there, to 
explain the Code, as it is and ever must con- 
tinue to be here, to understand and administer 
the Law of England. The Kingdom of the 
Netherlands is a new State, and what may be 
not only practicable, but almost necessary 
there, what might be of use if we were forming a 
Code, can be of no serious avail as an argument 
for the adoption of a similar scheme here. 
J, If we are to be reminded of the voluminous 
pile of our reports, 1 would answer, that they 
constitute a practical commentary in its most 
convenient form. What can be more satisfactory 
in the applying the Law to a particular case, 
than to search out decisions upon similar cases 1 
The necessary distinctions arising in the ap 
cation of principle to the practice of man-J 
kind, cannot be so conveniently elucidated i 
any other form. 1 cannot therefore discovQ 



the wisdom of consigning to oblivion one pile, 
for the mere pleaswe of reefing anotlier. Wc 
aw tannted with the aceiimulalion of Statutes : 
sttrely this is an evil of easy cure, we may 
simplify, repeal and consolidate ; and the mere 
existence of a law subjected to the test of expe- 
rience, tends less to emiiarrass tlian toassistthe 
LegTBlator. It never was foand pi-actieable to 
redace even the Roman Civil' Law, niien the 
will of one man could constitute the law, to 
any thing like a simple Code, so as to exclude 
eWher Ihe materials upon which the Code was 
founded, or volumtnous commentaries for vta 
«xplana19aB. 

Wwe authority wanliBg, and the time and 
space 'convenient, it would be easy to shew that 
atl our best text writers, fpom Glanville to 
BlackstO'fie, that Fortescue, Bacon, and Hale, 
have Tiewed the Common Law as liable to 
eontiwial refofm; bat its principles and prac- 
tice as too valuable to be exchanged, itsfotra- 
dation too aacred to be touched. 

By some, any argument against Ifie attempt- 
ing to supersede the law of property by a new 
Code, may be deemed superHuous ; but it 
has been proposed, in a work of t^iat force which 
cannot be disregarded, by Mr. Hmitpltrens, and 
is a point upon nbioh we ought to come to some 
conclUfHon; beforewecanenler with ad^vantage 
on the coiisideralion of amendments in detail. 



CHAPTER III. 



^fjisloncal Notice of Amentbnenls in the Laiv. 

Impracticable however as it would be, to 
subject tbe Law of England to an entire nfiw 
arrangement, tbe same line of argument that 
would interdict sucb an attempt, goes power- 
fully to enforce tlie importance of amending, as 
amendment may become necessary ; and to tbe 
juaintaiuing of that character of accommodation 
to times and circumstances which is its peculiar 
excellence, as the Code of a free people. The 
only legitimate object in any amendment of 
the law of England, is rather to repair tbe 
superstructure, than to alter tbe foundation ; 
to remove useless branches, and leave the rocit 
untouched. The amendment however may pro- 
ceed with too cautious, as well as too bold a 
Tiand, and Ibus tbe attention be distracted by 
triding alterations, without adverting to tbe true 
origin of the inconvenience. 
There have been remarkable eras in our 
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history, wlien more than common attention has 
been paid to tlie state of tlie Laws. What- 
ever 1^ the origin of the common law, it existed 
before tlic conquest, engraven in the hearts 
of the People. The Fendal System then esta- 
blished, placed the power of property in the 
hands of tlie Nobility, and occasioned struggles 
endingin the settlement of our free Constitution. 
All historians concur in fixing on the reign of 
the first Ed ward, as the period when the Law of 
ii)ngland assumed that decided character which 
is, to this day, its glory and security. The 
more important improvements of the Law 
during that reign, consisted in— that plain and 
explicit declaration, that the will of the giver, 
expressed in the gift, should he observed ; — 
that all men might buy nnd sell lands at their 
pleasure, without the controul of the Chief 
Lord under wliom they were holden ; — that 
final agreements, under sanction of the Court, 
founded on litigated rights of land, should be 
conclusive; — - that the goods of an Intestate 
should be liable to his debts, and executors be 
invested with full power of administratiou ; — 
that merchants should have a ready remedy for 
debts, and land become attachable by all credi- 
tors. The boundary between the temporal and 
ecclesiastical jurisdiction was also defined 
but what most of all contributed to fix the 



present peculiar character cf tlie Law, — iliat 
judges should regularly go the circuits in the 
vacations, charged effectually to iinifih the 
liusiness of the country — moreover, that in any 
instance in which the Law had not provided a 
specific writ, the Chancery should make a 
writ applicable to the case, so that no right 
should remain without its appropriate remedy. 
To this Monarch also we probably owe the 
introduction, as a distinct profession, of the 
Attornies and Apprentices of the Law. 

The next important era was that of the Refor- 
mation, when the spirit of freedom which pro- 
duced that great revolution, evinced a desire 
effectually to submit real property to free dispo- 
sition by the Statute of Wills, and by the Bank- 
rupt Law, to tlie attachment of creditors. The 
period from tlie restoration to the reign of 
Queen Anne, was one adorned by characters of 
the highest legal attainments, and every Act 
proceeded in the Iruespiritof legislativeamend- 
ments. The legislative enactments, from that 
period, to the commencement of the present 
'rergn, bear more the character of insulated 
rules, deficient in deplli of remedy; often 
serving only to create new distinctions, where 
they should have removed the ground of 
the distinction altogether; or to engraft new 
matters of regulation upon a law inherently 



vicious. But during tbe same period, tlie cur- 
rent of judicial decisions bas been all in the 
right line of solid and substantial justice. An- 
tiquated distinctions have been disregarded, 
mistaken decisions have been corrected, fraud 
and chicanery have been reprobated, and all 
the safeguards of property and character main- 
tained, with an authority which none will ques- 
tion ; because it ha:;, in itself, commanded the 
support of public opinion. 

In adverting to the line of argument which 
has been adopted against a Code, there are 
inferences which 1 am desirous to guard against, 
and disclaim. To consolidate the various 
written Laws on one subject, and to reduce into 
a system the different enactments made to cor- 
rect particular inconveniences, to abrogate 
obsolete provisions, and enforce those which 
are sanctioned by experience, and found prac- 
tically benehcial, is peculiarly the province of 
the British Parliament. If ever there was an 
assembly, calculated iu its constitution to pre- 
serve the due connection between the laws 
and the people; to make the Laws respected, 
because they are beloved ; and freely enforced 
and obeyed, because they are congenial to the 
character of the Constitution, it is tbe British 
Legislature; and if ever there was an era, 
when the earnest attention of Parliament might 



. with brighterprospect of advantage, bedirectet! 
to an object so intepesting, it is the present. 
. The universal approbation whicli has at- 
tended the modern system of consolidation, and 
the practical benefits resulting from it, offer a 
source of encouragement the most satisfactory. 
Anda further simplification of tlie Law on many 
equally important, though perhaps more dif- 
iicnU subjects, an assimilation of practice in 
courts of concurrent jurisdiction, and a more 
intimate identification of the law and of the 
modes of legal procedure wilh the hearts and 
understandings of the people, would be hailed 
as an important blessing by a grateful nation. 
And not in this ieiland alone, but in all those 
distant settlements where Englishmen have 
carried Euglish jurisprudence, to govern rising 
states, and improve the character and condi- 
tion of less civilized parts of the world. 

The classification of the Revenue Laws, 
.the reform of the Criminal Law, the conso- 
lidation of the Bankrupt and Insolvent Laws, 
the regulation and simplifying of the Law of 

. Juries, all undertaken within these few years, 
are indeed a work worthy of the British Nation, 
and cannot ultimately fail to prove the prac- 
ticability of applying the same energy, with 
the same cautious deliberation, to theimprove- 
;ment of the law upon oiher, and in their gene- 
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vicious. But during the same period, the cur- 
rent of judicial decisions has been all in the 
right line of solid and substantial justice. An- 
tiquated distinctions have been disregarded, 
mistaken decisions have been corrected, fraud 
and chicanery have been reprobated, and all 
the s9feguards of property and character main- 
tained, with an authority which none will ques- 
tion ; because it has, in itself, commanded the 
support of public opinion. 

In adverting to the line of argument which 
has been adopted against a Code, there are 
inferences which I am desirous to guard against, 
and disclaim. To consolidate the various 
written Laws on one subject, and to reduce into 
a system the different enactments made to cor- 
rect particular inconveniences, to abrogate 
obsolete provisions, and enforce those which 
are sanctioned by experience, and found prac- 
tically beneficial, is peculiarly the province of 
the British Parliament, If ever there was an 
assembly, calculated in its constitution to pre- 
serve the due connection between the laws 
and the people; to make the Laws respected, 
because they are beloved ; and freely enforced 
and obeyed, because they are congenial to the 
character of the Constitution, it is the British 
Legislature ; and if ever there was an era, 
when the earnest attention of Parliament might 



ral effects, more extensive subjects. At the 
same time, many important amendments have 
been silently introduced into the Law of Pro- 
perty and Obligation ; and inquiries of a de- 
cided character have been in progress into the 
practice of the ^^everal Courts of Justice, and 
the expences attending legal proceedings, — 
inquiries which must inevitably lead to ex- 
tensive reforms in the general administration 
of Jurisprudence in every part of the United 
Kingdom. Who that is attached to our vene- 
rable Church, but will look with deep interest 
to the important regulations which a few 
years have introduced into her internal polity ; 
and who would not desire to see the attention 
of the Legislature directed to every matter 
connected with her welfare, that shall better 
serve to maintain her independence, as part of 
Gur own, and to conform her rules to the 
wants of an increasing population? What 
statesman can view with unconcern, the evi- 
dent uneasiness of the people under the pre- 
sent dilatory and expensive administration of 
the law of property in the courts of equity ? — 
I would not willingly use too strong an expres- 
sion, but that the delay and expence are 
excessive, and being so, that the matter 
demands a remedy, however men may differ 
as to the mode of that remedy, none will 



be bold enough to deny. In Scotland both 
the inquiry and the amendment have pro- 
ceeded with a dispatch which an Englishman 
may well envyi and the store of information 
that has been thus laid open to the English 
Lawyer, the practical use to which it may be 
converted in the progress of reform in the 
law of England, cannot fail to arrest the atten- 
tion, and assist the labours of those to whom 
the task of that reform may be confided. 

The assimilation of the Laws of the sister 
parts of the Island, is a subject most worthy of 
serious attention. It must be distant in accom- 
plishment ; but if Scotland has been progres- 
sively incorporating into her Code the maxims 
and rules which English experience has justi- 
fied ; if in that course, she has improved many a 
pointof jurisprudence, at the same lime that she 
has found difficulty in conforming the new rule 
to the old, and in availing herself at once, of all 
those benefits of which it has been the parent 
here; Scotland can at the same time boast of a 
comparatively cheap and expeditions mode of 
justice; of forms adapted to practical effects, in 
a direct way ; of proceedings well calculated to 
ensure tlie trial of the real merits of a case in 
an intelligible manner; and many matters of 
regulation and detail in lite execution of the 
Law, which England might well turn to her 



profit and advantage. Vor instance, the num- 
ber of judges to do tiie business in Scotland, is 
quite out of proportion to the number in tbis 
country. Take away the disadvantage of con- 
tention, and contrariety of opinion, to wbicb a 
number of judges sitting together, above what 
is proper to give weight to decision, is liable ; 
and the dispatch obtained by an increased 
number on the bench, is so much positive good, 
witliout any alloy, otiier than the mere addi- 
tional charge to the country. 

The high judicial character of this country 
must be upheld; the standard of judicial autho- 
rity and independence must not be lowered ; it 
is that which alone can account for the people 
having so long submitted to the inconveniences 
of which they complain. But an addition of a 
fifth judge to our three courts of Law, a mere 
restoration of antient practice; a more equal 
division of the labour among those courts, a 
matter certainly of no difficult regulation ; the 
further assisting the Chancellor by one or more 
judges of equal dignity with those already pre- 
siding in that Court ; would be no infringemeut 
upon those principles of authority and indepen- 
dence. The effect of converting the Masters 
of the Court of Chancery into judges, so as in 
any degree to allow them to decide without 
appeal on any matter involving the legal merits 



•S5 



a cause, is a scheme of more doubtful policy 
and an innovation requiring much caution and 
deliberation. 

I have been led into this discussion, before 
tlie subject naturally required it, but the whole 
effect of any alteration of the Law, and of any 
amtndment in practice.somuch depends on the 
yMrficia^ arrangements, that this point cannot be 
out of place iu any and every part of the present 
inquiry. 

Several modern regulations have been made 
in the administration of justice in Wales. It 
is a defect, I speak it with deference, in the 
judicial polity of that country, that it is adminis- 
tered by judges inferior in dignity to the 
bench of England. The Law of England is the 
Law of Wales; — the distinction exists only in 
the forms of judicial proceedings. The preserv- 
ing of a distinct Court there, with the existence 
of a concurrent jurisdiction in the English 
Courts, — a Court too, whose powers exist only 
periodically, during its Session, — is a course 
which appears to combine many disadvantages 
witii little of particular convenience. Local 
jurisdictions for debts and demands of small 
value, where the proceedings are prompt, and 
the trial is by a jury, before a judge of compe- 
tent experience, with power to enforce the 
judgment, without reference to local limits, are 
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congenial to the original g;eniiis and spirit Of 
our Law, and the establishment of which must 
form an important feature in any general 
scheme of reform. Upon the same ground, 
with reference to the Equity Jurisdiction of 
the Courts of Sessions in Wales, every reform 
in Equity practice in England, which shall tend 
to carry its administration into the heart of the 
Country; to lay open its proceedings to com- 
mon understanding; and identify public opi- 
nion with its operations ; will be of essential 
service towards the making Equity proceedings 
more in accordance with the habits of the peo- 
ple. But every Court ought to be open at all 
seasons, or at least with short intervals, and it 
is only the examination and trial of the merits, 
not the legal pleadings, which there is any ad- 
Tantage in conducting in the Country. The 
genius of our legal Constitution mainly consists 
in the submitting the merits, the facts, and cir- 
cumstances of the case, to the public verdict, 
guided in matters of Law, by direction flowing 
from the highest authority, and most unsus- 
pected impartiality. It is this peculiar cha- 
racter which ought to be kept in view, in the 
regulation of every proceeding in a Court of 
Equity; opposed as the general character of 
its practice must always be, to the valuable 
qualities of publicity, simplicity, and notoriety. 



The addition which has been suggested to the 
number of judges in England, would aflTord 
the means of including Wales in one general 
system, merely as one or more additional 
Circuits. 

With regard to Ireland, possessing as it does 
a judicial establishment perfectly distinct, but 
governed by the same Law, it will be assumed 
that all matters of general regulation will be 
equally applicable to that country ; but there 
are and will long continue to be many topics 
indesuetnde here, which must there remain the 
subject of detailed legislation. It may be 
desirable at some early period to classify, in a 
separate volume, all enactments relating solely 
to Ireland. 

In respect to such of our Colonies in which 
the Law of England has been wholly or par- 
tially adopted, the inquiries lately instituted 
under the authority of the Crown, into the 
practice of those Courts, cannot fail to be of 
the most essential utility, in tbej putting their 
judicial establishments on a footing adapted to 
the particular circumstauces of each country. 
Every attempt to render more intelligible the 
proceedings in our own courts, and to subject 
them to such regulations as experience may 
have shewn to be best for ihe attainment of 
Justice, must prove of the highest importance 



28 



in the regulation of Courts similarly constituted 
in our Settlements. And if so many judicial 
establishments look to England for their guide, 
of what paramount importance is it, that our 
practice should be periodically corrected to 
meet the extensive purposes to which it is sub- 
servient. 

Such are the observations which occur in 
the outset, upon any general systematic pro- 
ceeding to reform and simplify our Laws. The 
spirit of such a reformation is abroad, and 
could it be well directed, and steadily pursued, 
it might prove the glory of the present age, and 
a blessing to posterity. 

To proceed to the immediate subject of the 
present inquiry, it will be most convenient to 
consider first, in a connected view, the Report 
of his Majesty's Commissioners, appointed 
to inquire into the practice of the Court of 
Chancery. 



CHAPTER IV. 



Analysis of the Chancery Report. 
First Part— The Practice of the Court. 



The Jurisdiction of Equity proceeds upon 
Petition of the party grieved, stating the 
grievance, and the defect of remedy at common 
law. The sonrce of extension of the jurisdic- 
tion of Equity, is to be attributed to the mode 
of disposing of property in the form of Trusts ; 
the power of disposition of all property by 
Will; the difficulty of obtaining justice at com- 
mon lawin matters of ^ccoun^; the demand of 
justice, in case of Fraudulent contrivances. 
Waste, and the Specific execution of contracts. 
Exclusive of matters properly belonging to 
Chancery, as a Court af Equity, the Chancellor 
is entrusted with the sole jurisdiction of ^«nA- 
ruptcy and Lunacy, assisted therein by the Vice- 
Chancellor and Officers of the Court. The 
Chancellor has also various duties in matters 
State, and attends all judicial business by 
appeal in the House of Lords. 
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The plan of proceedings in Equity is calca- 
lated to secure the sound admiiiistralion of 
justice, but some alterations may be beneficially 
adopted, which may be less extensive at first, to 
pave tlie way for more enlarged improvements 
hereafter. And admitting some defects ; much 
misconception has prevailed, — for much of the 
delay is imputable neither to the Court, nor its 
practice, but to the carelessness, obstinacy, or 
knavery of parties, or the inattention or igno 
ranee of agents. 

The term delay, as applied to proceedings in 
Equity.has been much misapplied, — to unravel 
fraud, to investigate accounts ; to enforce 
agreements, and the consequent examination of 
titles; to correct mistakes, to administer pro- 
perty involved in debts ; and obtain these ends 
by means of discovery and the admissions of 
parties, must be the work of much time. Be- 
sides, a large portion of suits embrace the 
administration of trusts, and such suits bene- 
ficially endure as long as the trust continues. 
In case of the property of infants, it lasts till 
the age of twenty-one ; the protectioa of 
property is necessarily continued until son>e 
person becomes absolute owner ; and as tbe 
law permits property to be so limited, that it 
may become inalienable for any number of 
lives in being, aaU twenty one years move, it 



may therefore happen, and often does happen, 
that in this sense, a Chancery suit will iiscfally 
endure for more than half a century. 

The Orders of Iht Court, were collected hy 
Lord Clarendon, in 1601. It is do matter of 
surprise, that many of them are not adapted 
to the increased wealth and commerce of the 
Country, and the Report proposes many altera- 
tions in practice, in the form of 108 distinct 
Propositions ; which, though they may appear 
minute, yet it is upon the operation of a system 
of practice made up of minute regulations, that 
the delay ami expence of a suit must depend. 

The party ought to he compelled to take 
each step in a suit, in as short a time as he can 
be fully advised ; the first process is subpoena, 
to compel appearance i which shonld be so 
framed as to inform the party what he is re- 
quired to do. The defendant is compelled to 
plead, answer, or demur^ and oupht to have 
sufficient time for that purpose ; orders obtained 
of course, for extension of time, may he dispensed 
vrith; but notwithstanding' any positive rule, 
in many cases such extension must he given. If 
the defendant refuses to put in an answer, the 
plaintitf is enabled hy process to proceed with- 
out it; the facts of bis biU being taken as con- 
fessed. The present practice in regard to that 
process, is intended to be shortened and 
simplified. 



The Bubpccna, is in every case to expresstE 
duty required and to be made returnable on a 
day certain ; a distinct writ to be sued out for 
each defendant ; so that in no case will it re- 
quire personal service. 

After appearance, the defendant will be 
allowed (and without the orders of course at 
present in use) eight weeks time to answer 
in a Town cause, that is, where he resides within 
twenty miles of London, and ten weeks in a 
Country cause ; but after eight days, he is liable 
to have an injunction against him to stay his 
proceedings at law, and after fifteen days, 
he will not be allowed to demur alone. 

Under a Statute of George the Second, if a 
defendant being served with a subptcna does 
not appear, the course is, to issue an attachment 
to the Sheriff, and the defendant being taken, is 
brought by HABEAS corpus to the bar of the 
Court, and then the Court ordei-s an appearance 
to be entered. It is proposed, that upon the 
defendant's default to enter an appearance for 
fourteen days after the attachment, the Court 
may order an appearance to be entered. 

By the present practice, if the defendant 
does not answer within the time allowed, an 
attachment issues. If the defendant is taken 
the course is, to bring him by a habeas to the 
bar of the Court, and he is committed to the 




Fleet. If the defendant lie not taken by th> 
SheriflT, then there issues a long line of pro* 
cess, an attachment with proclamation, com- 
mission of rebellion, Serjeant at arms, and com- 
mission of sequestration; it is proposed to dis- 
pense with tlie proclamation, attachment, and 
commission of rebellion ; and u}jon affidavit of 
belief that the party is to be found in the 
County, although not taken by the Sherifi', an 
order i8 to be made for the Serjeant at arms ; 
the same being considered as preferable to an 
attachment not bailable, upon whichadefen* 
dant must be sent to goal. The defendant 
thus being either in the prison of the Sheriff, or 
■\i\ the custody of the Serjeant at arms, instead 
of the present practice of bringing him up by 
■habeas and committing him to the Fleet, he is 
to be served in prison with an order, that the bill 
will be ta\s.en, pro coufesso, unless he answer in 
three weeks. If tht atlachment be bailed by 
the Sheriff, and the defendant by subsequent 
process is committed to the Fleet, then a similar 
order wilt be made, after his twice being 
brought before the Court by habeas, at an in- 
terval of fifteen days. 

The answer may be insufficient, or it may 
make it necessary for the plaintiff to amend\\\s 
bill. The plaintiff excepts or objects to the 
answer, and he may vary his case, by amending 




the bill, whjcli requires a further answer, 
decree could be made, under any course, in 
which the parties had not ample time to per- 
fect their case in the pleadings. The aitera- 
tioDs proposed are calculated to shorten the 
time in all these proceedings. 

The answer being filed, the plaiiitifT may file 
exceptions, for which he has, at present, two 
terms, and the vacations; now, to he limited to 
two months, and to be referred to the Master 
in 14 days, or considered abandoned. Th^ 
defendant is allowed 4 or 6 weeks to answer 
the exceptions. The plaintiff, if he objects to 
the secaad or third answer, must do ao in a fort- 
night, pointing oat the particalar exceptions ; 
and the defendant is allowed 3 or 5 weeks 
for the aniiwer ; or if the matter goes before tbe 
Master, be is to &x the time. 

Upon a third answer being certified insuffi- 
cient, the defendant is to be committed, and 
examined upon interrogatories. A plaintiff re- 
ferring an answer for insufficiency, must obtain 
the Master's report within a fortnight, unless 
the Master allows Jttrlher time. The Maste*- 
is to decide on the relevancy and materiality of 
the questions, and bis decision ttpon exceptions 
is to hejinal, unless he certifies that tbe matter 
is fit for the consideration of the Court. 

The plaiuliff is allowed by the existing 



practice to aTOe^d /its bill without limit of time, 
upon an order which he can obtain as of course. 
He may obtain that order even after the con- 
clusion of his pleading, by hling; replication, 
and after defendant has given notice of motion 
to dismiss the bill. It is proposed that the 
plaiutiiT shall be confined to amend within six 
weeks afler the answer is complete. 

The answers being complete, the plaintiff is 
not limited by -the present practice to any time 
for setting 4oyin the cattse for hearing. The 
jilaintitf may go to a hearing on the. bill and 
answer, or either party may go into evidence ; 
— lit m proposed that in the. former case, the 
-plaintiti' shall set down the cause within one 
jnonth after the answers are complete. 

The time in which the defendant is entitled 
iio a dismissal of the bill is materially shortened. 
.By the present practice the .plaintiff is not 
compelled to lake any farther step for three 
4erm8 ; — by the new rule, it is pr<^08ed that 
^f the plaintiff do not proceed, a defendant may 
'jni>ve at thetirHt sgal after the-following term, 
Jiipon notice, that the biil -be dismissed, and 
-the' bill will be dismissed, unless ■ further time 
afce then given for obtaining ansjvers of other 
"-parties, and at all events the plaintiff must then 
[ I«ndertak« to apved-ftis eausewithe^cl, -failiDg 
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made returnalfle in fifteen days, and the defen- 
dant in contempt cannot l>e discharged with- 
out payment of full costs. 

Notwithstanding these rules. as to time, it is 
to be observed, that still Solicitors may agree to 
dispense with such intles, and it is reasonable to 
allow them so to do. 

The cause being at issue, either party may 
examine witnesses. Allowing the imperfec- 
tions in the present mode of taking evidence, 
the report does not approve of any plan sug- 
gested as a remedy. It is objected thatthe pre- 
sent mode deprives ithe judge of the benefit of 
an oral examination ; but it is impracticable for 
the i£quity Judge totake such examinations in 
■person. Such an examination would increase 
costs, multiply objections to evidence, and re- 
quire a judge of sufficient weight to controul 
tbem ; even then the examinations would not 
>be taken. befere the ,£quity .judge; and in 
cases of muqh doubt, ffesort-isihad ioissitss 
jbefprea jpry. -ii ». -■^■'- . ;. ■ 

' 3f the increase of. delw; >atKl expense would 
lead to any material: saving of either, ia> the 
-ultimate decision, the experiment might be 
tried; . but > the CommissioDers are eatisiierl 
the insttHioee .are 'taxe in .wliioh suspicioa ^f 
injustice can attach, - in consequence of ^tbe 
existing ' mode. >The.«iumber ^i cases. Uepond- 



kig'on testimony is small, It'lsohe fvdvaritage 
of the present practice, that it records the 
evidence. 

The report proposes some regulations for exa- 
mination of witnesses by Hxaminers in London. 

A subptena is to be served upon every 
witness, — no sitbpmna being at present used. 
The production of the witiiesses to be identi- 
fied at the seat of the clerk in court, is to be 
dispensed with ; the Examiner is authoriseil 
to administer the oath instead of the Master; 
at present one of the two Examiners examines, 
the other cross-examines; in future the same 
examiner will go through the whole ; the 
examinations are to be taken down in the 
Jtrst person ; and the common inierogalory at 
the end, whether the witness knows any thing 
to the benefit of his parly, is to be exchanged 
for the words " material to the subject" 

In regard to Commissioners for examina- 
tion of witnesses in the Country. — At pre- 
teent such commissions are directed to 2, 3, or 4 
Solicitors, named by the parties; in future lliey 
are to be directed to a certain number of persons 
to be named by the I^ord Chancellor, being 
Barristers, empowered to act above twenty 
mites from London, and within sucb greater 
distance as the Chancellor shall think ht; and 
the Chancellor may nominate otiier persons 



resident in the Country, Barristers where Ihey 
can conveniently be found, and one of such per- 
sons alone is to execute tiie commission. The 
Master in attendance at the public oiEce, is to 
appoint the place of execution, and to name the 
Commissioner, who is to receive five guineas a 
day, and no tavern expences to be allowed. 
Authority is to be given to the Masters to inves- 
tigate/acts by oral examination of parties and 
witnesses. 

. In a suit /or establishing a Will, the heir at 
law is entitled to an issue devisavit vel non; 
but he is not compelled to decide thereon until 
the hearing, when he will have had an oppor- 
tunity of considering the evidence ; this creates 
a repetition of evidence, besides that the first 
evidence may improperly affect the subsequent 
testimony: — It is proposed thai in such cases 
neither party before hearing shall enter into 
any evidence, except examining and cross exa- 
mining the subscribing witnesses to the will. 

The evidence being taken, the examinatioHt 
SKcoHcluded, and the depositions made public. 
Too much latitude has been given to procrasti- 
nation, by allowing the period of publication to 
beexteuded. It is in future to be allowed only 
on special gfouwds* Publication being passed^ 
tlie plaintill'is toset tiown bis cause for ktarittg 
in a short limited time, or defendant may witb- 
ont notice hare ilie suit dismissed. 



The Deiajf, tetween the setting down and the 
heariug, will be lessened, by the general acce- 
leration of business, occasioned by making the 
decisions of the Masters on some points final ; 
by the regulations subsequently suggested in 
regard to Appeals, and for the withdrawing 
part of the business in Bajtkruptcy ; and by the 
limiting the number of Counsel to be heard in 
each case. 

By the Cause papers it will appear that the 
time of the Lord Chancellor has been generally 
occupied, nol in hearing causes, but by the in- 
cessant intervention of special business, on the 
plea of immediate urgency. 

The cause being heard and decided, an im- 
portant duty devolves upon the Registrar, of 
taking the Mimites, and drawing the Decree. 
This involves much delay in getting the 
Minutes settled, and expence in getting the 
liecree issued. A judgment in Equity em- 
braces various points, and the old practice of 
the Registrar taking, and reading the rolnntes, 
(h presence of the judge and counsel, cannot 
under the pressure of business be revived. 
The regulation of this matter must be left to 
the discretion of the judges, only, the suitor 
must be entitled to have his decree prepared 
with reasonable dispatch. The report recom- 
^ mends two additional Registrars, and measures 
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for securing a constant supply of persons duly 
qualified, — tlie permitting a registrar to retire, 
upon length of service, and the appointment 
in future of Barristers of experience to the 
situation. 

In reference to an inconvenient practice of 
applying to the Court to vary the minutes, the 
report proposes to limit the time for such ap- 
plications. With regard to the form of drawing 
up the decree, the report recommends a strict 
adherence to Lord Hardwicke's order, that 
" tlie recllals shall be confined to the substance 
" of the pleadings tending to the points in cou- 
" troversy, to be made in the most concise 
" manner ;" the party taking the decree must be 
furnislied with a copy of the whole decree, but 
other parties may take a copy of part only. 

After the hearing, the duty of the Master in 
Chancery usually begins, though references 
are frequently made at an earlier stage. Few 
cases are brought to a final decision without 
inquiries before the master. The time there 
consumed is a prominent subject of complaint, 
and not unfounded, although unjustly directed 
against the practice in the Masters' offices. It 
has been considered how far it is possible to 
give the Master a more efficient controul of the 
proceedings in a cause referred to him; — At 
present, the Master proceeds only on the 



'spplieaiibn' of the" pairty^ tlie iVf aster having HO 
power to direct or expedite ; the Corainissioiiefs 
are satisfied that a large portion of the evil of 
expence and delay may be removed, by giving 
the Masters the active super inlendance over the 
proceedings. 

There are Some cases where parlies may be 
left to conduct their suits according to their dis- 
cretion ; and when all parties being competent^ 
concur, it need not be incumbent on the Master 
to urge them ; but inquiries are often directed 
involving interests of persons, not parties to the 
suit, and either imperfectly or not at all repre- 
sented. In such cases an ex-parte proceeding 
is inapplicable ; the object is to have tlie direc- 
tions executed, and the Master should direct 
and expedite the execution of the decree. For 
that purpose the Master is to keep an abstract 
of the proceedings in every cause, open to the 
Court, furnishing authoritative evidence' of ac- 
tivity or negligence. 

Upon the decree or Order being brought into 
the Master's office, according to the new pro- 
positions, the master will Jix a time for con- 
sidering the matter ; appoint the parties to 
attend him, and direct the future pl-oceedings^ 
much time being frequently loat for want of 
taking a comprehensive view of the ^hole 
decree at q;n early period; and th6 master mUI 



conlinue to fix stated times for proceedings as 
the nature of the case requires. 

Further, in cases when justice admits, the 
Master is to proceed ex-parte ; that is, upon 
default of a party to do what he ought at the 
prescribed time, the report is to be made ia 
favor of the other party, — the Master may for 
want of due diligence in the party procecutiug 
the order, commit the proseciUion to any other 
party, — and in every report the Master is to 
certify whether tlie inquiry has been prosecuted 
with reasonable diligence. The Master is to 
be at liberty to proceed in all matters de die 
in diem at his discretion. Every appointment, 
or warrant for attendance is to be considered 
as peremptory. Wliere, by order of Court, 
books or papers are to be produced before tlie 
Master, the Master may determine what papers 
shall be produced, and how long left ; or he may 
give directions for inspection merely. Ail 
accounts are to be brought in, in the form of 
Debtor and Creditor and any party may exa- 
mine the accounting party upon interrogatories. 
Tlie Master is to be at liberty to refer accounts, 
with the consent of parties interested, to ati 
accountant ; and in case of an infant, lunatic, 
or married woman, the Master will decide whe- 
ther such reference be for the benefit of such 
party ; and if so, may refer the .same accord- 



45 

ingly. — There is to be «o exception to a Masters 
report, upon matters of account iu respect of 
anj' sum not amountiug to £50, unless withtbe 
Masters approbation. 

In case of Receivers, in place of annual 
periods for delivery of bis accounts, tlie Mas- 
ter may fix longer or shorter periods ; and the 
Receiver sliall be authorised lo make any pro- 
posal to the Master for management of the 
Estate, without presenting a petition to the 
Court upon every occasion ; and the Masters 
report thereon to be confirmed by tlie Court. 
The Master is not to receive further evidence 
after issuing his warrant for preparing his 
report; which he is to do without previous 
nolice to the parties. 

The Master is to have power at his discre- 
tion to examine any witness t'iuM voce, the evi- 
dence to be talten down before the Master, and 
preserved. The Master may make separate 
reports as he sees expedient. The master may 
examine any creditor or claimant either upon 
interrogatories or viva voce. 

No reference ie to be made to the Master for 
scandal or impertinence, unless the exceptions 
are put in writing and signed by Counsel. 
The Master in deciding on the sufficiency of 
any answer or examination is to take into con- 
sideration the relevancy or malerialittj of Ihe 
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^ueition. The Masters report upon all te( 
ences for scandal or impertinence, or for lh6 
insufficiency of answers or examinationa, shall 
he final, unless the Master shall certify that it 
is a fit case for appealing to the Court. 

Upon the question, whether the Master 
should be paid by fees or salary, the Commis- 
sioaers think, that the fees ought 7iot to be dis- 
continued; and that if the Masters are to receive 
salaries in lieu of fees, the fund should con- 
tinue to be provided, in part at least, by fees ; 
but they strongly recommend that the Masters 
should no longer have any interest in the re- 
ceipt of monies paid for copies of proceedings j 
and that the fees for such copies be reduced to 
the ordinary charge; and a party be no longer 
required to take a copy, unless necessary for 
the due proceeding. These changes will so 
materially affect the fees, that it vi'ill require 
some time to ascertain what may be the average 
amount of fees receivable by the Master in 
future. The Commissioners recommend that 
tlie fees shall be quarterly accounted for ; and 
that the Masters shall receive by way of salary, 
sufficient to make up their present average 
emoluments, and ultimately receive a fixed 
salary to that amount. The Commissioners 
also recommend that payments by way of 
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ff}-aluilies to the Masters' Clerks be no longer 
allowed. 

The Report refers to the great increase of 
business in the office of Accountant General, 
and it appears by a return in the appendix, 
tliat the number of accounts have increased 
■within a century, from 700 to 84G0; and the 
amount of money invested, from three quarters 
of a million to upivards of thirty nine millions; 
that it has doubled in amount of money in the 
last 25 years. The report suggests an irapor- 
lant alterationt that in future the Accountant 
General shall re-invest all dividends, 'without 
Einy application by the party for that purpose. 



Chancery Report. 

The second Part. — As to Pleadings and 
other matters. 

The Report having been so far limited to the 
practice of the Court, proceeds to consider 
several particulars, not strictly within that 
dcsoriplion. The forms of Pleadings are, by 
the orders of the Court, to be short and succinct, 
but in practice they are open to the charge of 



nnnecesgary prolixKy. Tn cases "of tnereaami- 

iiislration, where tlie point in dispute is a ques- 
tion upon the simple construction of some in- 
strument, the same forms of pleading cannot 
he requisite as in those of complex litigation. 
The Report proposes that in case of payment of 
a Itgacy being resisted, wholly from doubt as 
to the construction of a Will, the legatee or 
executor upon petition may obtain judgment, 
without resorting to the usual proceeding by 
bill and answer. It has been suggested tbat 
it might be expedient in other cases where 
the plaintiff seeks no discovery, to enable him 
to proceed in like manner, by petition; taking 
care that the defendant should have due notice, 
80 as to enable him to make his defence in 
whatever mode his case should require ; — the 
Commissioners reject this suggestion, under an 
apprehension that it might lead to greater 
embarrassments. 

The Commissioners are of opinion, that terras 
of recommendation only, can be applied to the 
prevention of unnecessary prolixity ; the forms 
of pleadings not being prescribed by Bny posi- 
sive regnlations. 

Itisone advantage of the system of Equitable 
jnrisiliction, that by embracing the »«/tfre5(5 o/" 
«// parties who can possibly be affected by the 
decision, it does complete justice ; and prevents 
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all future litigation respecting the same rights. 
In some cases however, from the great number 
of persons interested, certain persons liave been 
permitted to represent all other persons having 
a like interest. This cannot be by any posi- 
tive regulalion, but must in each case be at the 
discretion of the Court. As to Siipplcmtnlal 
Sills, which are necessary to enable a person 
acquiring an interest after tlie commencement 
of the suit, to become a party to the proceed- 
ings, tlie Master is, in order to prevent rexa- 
tioHS delay, to limit the time for answering, 

It appears upon the evidence, that a general 
persuasion exisla, that where in consequence 
of some ftovbi on the conslructiori of a deed or 
will, an executor or trustee Buds it necessary 
to place himself under the direction of the 
Court, it is the course of the Court to assume 
the management and execution of the wjiole trust ; 
thereby entailing much unnecessary delay and 
cxpence. The Commissioners observe tliat in 
most of these cases, either the parties wish for 
the superintendance of the Court, or it is neces- 
sary for the indemnity of the party. If the par- 
lies interested are roinorsip no rule could secure 
the trustee against the possibility of having his 
Conduct impugned, when these parties attain 
their majority; and though due caution may 
protect him from ultimate inj ury, yet the chance 
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of being involved in a suit, is su^imt to induct 
most men to shrink from the responsibility of 
acting in any complicated or extensive timst, 
without the sanction or indetnnity of the Court. 
This iademnity ought to be afiurded with the 
least possible expence or delay;, and the Com- 
misgloners trust that the geoeral alterations re- 
commended will do much good in this respecC 
By the present practice, if the parties interested 
are under no legal disability, no more time need 
he occupied, tiian in the proper administratioa 
of the eame property, without the intervention 
of the Court. They are aware that the rules of 
practice, b'emg applicable ta all suits, permit 
parties' desirous of delay or careless, to protract 
a suit, to the great injury of other persons, in- 
terested. The new rules, particularly in the 
Masters' offices, are intended to correct this 
evil. In fact, much unnecessary e^itpence is 
incurred, in cases of small property ; they hope 
by abridging the delay, the expence may bo 
materially lessened. 

An Executor or Trustee may find some point 
of difficulty upon vehich he may wish the judg- 
ment of the Court, but be desirous in all other 
respects to execute the trust, and the parties 
may wish him to do so. In such a case, a doubt 
having been expressed whether it be in the 
discretion of tbe Court, on a. bill filed, by tfa^ 



trustee or other parly interested, to confine the 
decree to the relief prayed, without assuming 
the general execution of the trust; the report 
declares that such discretion does reside in the 
Court, 

A defendant in Equity ought to be enabled 
to submit to the Court any matter of fact by 
reason of which he apprehends he is not com- 
pellable to make the disclosure sought. By 
the present rules, the defendant may demur to 
the discovery, upon any ground of objection 
apparent on the bill ; and by plea, he may allege 
any fact not stated in the bill which operates 
as a bar to such discovery. He may also either 
demur or plead as to part, and artswer as to the 
remaining part. But in so doing, if he answer 
any part which by his plea or demurrer he in- 
sists he ought not to answer, tie deprives him- 
self of the benefit of his plea or demurrer. 
This frequently embarrasses the justice of the 
case^ and the Report proposes, thata defence 
hy answer shall be permitted, in all cases 
tvhere a plea or demurrer would be applicable, 
providing, that on the plaintiff's objecting to 
the validity of such part of the defence, the 
matter shall be expeditiously decided by the 
Court, and not as in other cases by the Master. 
The Report rejects a suggestion requiring the 
plaintiff in every case to make oath of the truth 
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of h'w bFTI. In injunction suits, the (ilarnti^ 
may dmvc direct advantage, by the intro- 
duction of mere fiction, thereby rendering it 
impnirti cable for the defendant to give a com- 
plete nnnwer within tlie sliort time limited, and 
tIniN gain an injunction to stay proceedings, at 
Inw ; but ench allegations may be essential to 
thediNcovery of truth; tbe Report therefore 
dot'H not recommend tbe requiring from the 
phiintilTany altidavit of tbe truth of the bill, but 
that the plaintiff and his Solicitor should both 
make afftifavtl that the bill tcasnotjihd for 
thhif. 

In suits for administration of Assets, delay is 
often the objwt of the executor, in order to pro- 
tect himself from legal suits. To provide against 
this rvil, it is proposed th&t the same Solicitor 
(thall not be concerned for plaintiff" and defen- 
dant, in a Cmlitor's suit, nor in any case in pro- 
tt-dtings in the Master's office, where ihe Master 
thinks a n'parate Solicitor is required. That 
tui iuirrtf/or sAaQ mutrx to kis bitt or amsKer a 
/itUmT*^Mnt of ikf prtfpfrtjr, Terified by his affi- 
ilttvit. Tfaat mt any tinte after the 6Iiog such 
Mil or »n$w«T, tbe Court luay make an order for 
aK«rnif tKe Inl&ace and outstanding property, 
■fwi tbe snunnr mp{>l(catioB of any puty, 
cmlilsr. w pctsoM wtenstcd;— 

: fwtr. tefa« miiM for tU( I 



to read and Imve a copy of any part of tlie bill 
or answer. That ii after the commencement of 
such a suit, ihe executor shall make a payment 
to any creditor, to the prejudice of any other 
creditor of equal degree, the same shall be so 
far disallowed. The executor may at anytime 
apply to the Court for an injunction to restrain 
proceedings at law, making an affidavit of the 
balance in his hands, and submitting to the 
payment of such balance into Court, and to a 
decree for an account ; but if he omit to do so, 
and suffer a creditor to recover at law, he shall 
not be allowed the debt and costs so paid beyond 
the proportion which other creditors ultimately 
receive. In all cases it shall be in the discre- 
tion of the Court to allow interest to creditors 
from the date of the report. 

The Commissioners express a belief that 
these provisions will be effectual in preventing- 
delay and expence in an administrative suit ; 
and on the same principle, that they proposed 
to entrust an active superintendance over a 
cause, to the Master, they think it right to ex- 
tend the means by which parties having an 
interest, though not on the record, may controul 
and expedite the progress of a suit. Much, 
after all, must depend on ihe activity o/ ogents, 
and ihe vigilance of parties ; and extraordinary 

i it may seem, persons bavipg a deep interest, 




and feclinj^ Ihe inconvenience, often content 
tbemielvea with f^eneral complaints, without 
Bp[>ealing to ttie Court, or taking patne to en- 
rjuiroifa rea»onnble exertion would not obtain 
n roniody. With this view it is proposed that 
any pomon, whether party or not, may obtain 
at thc8ix Clerks' office, a certificate of the dates 
qftlie seventl proceedings, for a trifling fee. 

Ill acronnt causes, it is proposed that if the 
plaintitr desui-t the suit, the defendant may, 
by motion or petition, Olaim a decree, and pro- 
ciH'd therein as if the usual decree had been 
lUnde at the henriii^. 

And in nil causes, wherever, after answer, it 
lit »)>pnrent upon (he pleadings that some eertain 
decree must be made, the Coort may tsake a>i 
ortltT to thf eft't'Ct of tke decree, upon the sum- 
mary np|»licntiun of any party, or persOli inter- 
mteil ; — and also in all causes after answer 
by onl«rupon motion, by any pnrly, to direct 
inifutry ai) lo any (natter or accounts ; in order 
Uiat tbe Master's report tbereon may be readj 
«* ibt kearing. 

N« IMR than twti Coumsfi tirt lo he htard for 
mdk party in a cause, asd both may be se- 
Icctxl fnm tb* outer Bar ; and tbe practjcfl of 
tW Kiqf't Bench aiKl Kxdieqner. allowii^ 
I to OMTc in sMcecssioa, « 
I «• «M or twn nouoas* is t 



ia preference to tbe practice m Chancery per- 
mitting every baFrister when calledto go through 
the whole of his nuations. The Repo4t notices 
the inconvenience in regard t'O the atiettdance of 
Counsel, by r^son of the simullianeoiis sitting 
pi two Judges, of the same Court, but no re- 
medy is proposed- But in case of a Satieiior. 
not ailendijur, he is to be charged with costs. 

With regard to thecJ^rA^ in Court, Hie Report 
lecommends the contiuuaoce of these officers, as 
tending to secure regularity of practice!, abo-^ 
l^hing however tlieir usual fees for attendance 
in Court which never takes place. It ia> 
proposed to relieve the Miasters from the duty. 
»f taxing cosls, and to transfer that duty to 
lite Si^ Clerks, who are to be relieved fron» 
fcbe readingof doGunientsin Court. 

With regard to Costs^ an important rule is 
proposed, — Lbat all cosls shall be taxed, upon 
tfae principle upon which costs are at preseot 
regulated as between <SoUeitor and Client, un- 
less as to such costs asshall appear to have 
been unnecessarily incurred. In case of ex^ 
eeptions, besides increasing the deposit to ten 
pounds, tbe party failing in bis exceptions 
shall immediately, pay full costs ; and on an 
fkppeal or re-bearingv the deposit shall be £20, 
besides the party failing, tberein being liabia to 
fall coats. 




tmgto»taimnmi jmtiet, fnm Am emmtmnnrj 

M * pn^ refiuimg to •Agr ^ anfar, d uwliws 
hna u> cxemle maw iilniwuui. it is pnipoaed 
ttet Cbe Court ak^ be aathoraed to oider a 
Matter to extfortesadi Inttniiaeat in the name 
of Mdl portjr^— And where a paitr obstinately 
retaJiu posManoD of lands after service of a 
writ of execatioo, a ttrit muuf issue for giving 
po»ie*rion, witboat tbe intennediate iojanction 
for that parpoi^e now osed. 

Counw:! are to be prohibited from preparing 
a bill vfiliioat tcritten insinteli(m» from the Soli- 
citor, a rule intended to prerent the preparing 
a bill upon an invented case. Parties in a 
caufc are considered as represented by their 
clerkH in Court, service upon whom is to be 
coMidered an good notice. It is proposed that 
when! a pertion, who is not a party, appears 
upon any proceeding, service upon his Solicitor 
ia London Hhall be sufficient . . 

Out of Term, motions can only he made on 
occasional days, called Seal days.-- It is proposed 
that an order Nisi to confirm a report or dis- 
solve an injunction, may be obtained upon peti- 
tion at the ItoU's Court as well as on motion. 

hy the present practice, the defendant is not 
entitled at tbe hearing to read any part of ihe 
answer uutci>s where the cause is heard upon 



bill and answer, or upon questions brcosts 
and other excepted cases ; but if the plaintiff 
read as evidence any part of the answer, then 
the defendant can read only such parts as are 
"grammatically connected with it. It is pro- 
posed that the defendant shall be at liberty in 
such case to read any part of the answer which 
explains or qualifies the passage read hy the 
plaintiff'; the defendant however not having 
the benefitof any such fact as evidence, if capa- 
ble of proof, without proving the same; the 
Court being always at liberty to refer to the 
■whole answer. 

The Report concludes this part of the inquiry, 
■with a most important observation. " Before 
*f we close this part of the Report, we trust that 
** we may be permitted to observe upon one 
" other point immediately connected with the 
subject of it. No person can have had much 
" experience in Courts of Equity without feeling 
that many suits owe their origin to, and many 
*.' others are greatly protracted by, questions 
',' arising from the niceties and subtleties of the 
*laiv and practice of Conveyancing. Anyalter- 
* ation in this system must be made with the 
*' greatest caution ; but as connected with the 
object of saving time and expence to suitors 
in the Court of Chancery, we venture to sub- 
mit to your Majesty'^ consideration, whether it 





TketUri Prnt^^As tm ike JmimtkHm ^f 

tie Comrt. 

Tif c fait bramcb of the iHiarf •■wliethOT 
^mny mkI wbat put of the hmamam bow 
"^ffffirlMl to the jomdictioii of the Goort of 
^CS^nmrnj, can be owMly aad bepefioiaHj 
^^ wf tfuffftwn, and committed to the jmisdktioQ 
^* fA any other Conrt."" 

Ill fn^ard to Ccmmi$rian$ far exttminaHam ^f 
fjfiln00M ahroadf which at preaoit, except in 
VsMM prorf ded for by apecial Act of PaiiiaiiieBt, 
can only be granted by a Goart of l>aw, willi 
ron^mitof both parties; failing which conaeiit, 
roMort miiMt be had to Equity ; it 4a prepos^d 
to Irtvi^Nt Courts of Law with power to itaae 
inch Oommiigions. 

In MHi of writa othallm$ eM^iw, ^rvited ^7 



riie Chancellor, it is ptopoSed'tliat he sliOaKf 
be enabled to transfer Ihe case, by making the 
Writ returnable before anollier judge. The 
jurisdiction arising nnder local or private Acts 
of Parliament is proposed to be transferred to 
the Exchequer, as well as the jurisdiction 
under the Acts for Benefit Societies. 

Upon the expediency of transferring the Jti' 
fisdiction of Bankruptcy from the Lord Chan- 
cellor to some other frihunal, the Commissioner's 
are of opinion, that as the business of Bank- 
ruptcy involves the consideration of the most 
important points, tlie Bnal jurisdiction, not 
being subject to appeal, cannot with public 
gatisfactiou be transferred from the Lord Chan- 
cellor to any other tribunal. The business 
Would not be sufficient for any judge of Court ; 
a judge so confined would be less familiar with 
the general doctrines of Equity, and the utine- 
Cessary muttiplication of Courts of separate 
jurisdiction is in itself an evil. Their conclu- 
fiioil is, that it would 7t0^ be beneGcial that the 
jurisdiction in Bankruptcy should be withdrawn 
from the Lord Chancellor, unless it eventually 
appear that it cannot be retained consistently 
M'ith the doe dispatch' of the other business of 
the Court. 

With regard to the administration of the 
Jkrisdictioji ia Bankruptcy by the Cotfimis- 
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lifce m 6r%ical \Mtxriz%^ AH ads are 
gttwtwftifti l/f a^Miai xt^ fjrequ^ulj of great 
fe»j|^aiMJ <>faoWiffiftnigagtMre: taegfidcBce 
t// 1^ ^^/Ikcted from afidaiits, k la its Batoie 
UM^ti^ikctofj, aji fio fenoa caA be compelled 
t// oiak^ ao afidaf it, or to state more than he 
iktukn fit to disclose; and it ofken happens 
tfiat after laborioos inTcstigation, the Court can 
eome to no safe coodnsion without an Issoe. 

The Beport proposes that the Lord Chan- 
cellor shall select 7Va o/'/Ae Camrnissianers of 
Jiankruptif to sit as a Coarf of Appeal^ from the 
Commissioners on the London Commissions ; 
f/; proceed by t;tt;a race examination ofwitnesses, 
wherever practicable ; to be taken down by a 
pro{>er officer, qaestion and answer ; and le* 
tiirri^l to the Chancellor, who will act tberepn, 
without permitting any party to make a new., 
case ; the Chancellor however having the power 
of rc^mitting the case for any further examina-. 
tion. Three Commissioners to form a Court, 
Nitting in rotation as often as required, whereby 
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the public would be betfer served at a small 
expence, than by a permanent Court of judges, 
not having any other employment, or the bene- 
fit of continued intercourse with other Courts ; 
all appeals from the London commissions to 
be in future heard before the Commissioners of 
appeal, who shall simply affirm or disaffirm the 
decision ; and shall have power to award a liqui- 
dated sum for costs ; and from whose decision, 
in all matters amounting to £50, an appeal 
is to be made to the Lord ChanceUor, except 
only in the question of costs. The proposi- 
tion is at present cimfined to London commis- 
sions ; if the experiment succeeds, the principle 
may be extended throughout the kingdom. The 
Commissioners are to be paid the same fees as 
they are at present entitled to, at any public 
meeting under a commission. 

The office of Vice ChanceUor was established 
by an Act in 1813, whereby he was empowered 
to hear such matters only as the Lord Chancel- 
lor should direct. It is proposed to re,peal this 
provision, and that from henceforth tiie same 
independent jurisdiction should be exercised 
by the Vice Chancellor, as by the Master of the 
Rolls; the Vice Chancellor liaving in addition, 
jurisdiction in Bankruptcy. It is intended to 
prevent motions before the Chancellor in the 
nature of appeal, after a motion on the same 



mbject before tfieTice ChanceTIb?; or aUfitf 
Rolls, except upon certificate of Counael of the 
propriety of such appeal, and upon the same 
evidence. 

By former orders of the Court, the time Jhr 
an appeal from tlie Rolls tb the Chancelliir, iSr 
limited to one month after the decree pro- 
notincpd; hilt that rule has not been acted 
upon. It is proposed to extend the time, but 
to limit the period fur any appeal froitt the Vice 
Gbancellor or Master of the Rolls, to sijc 
monthn. He-hearings before the same judgtf 
are proposed to lie limited to one year, on the 
gronnd that matter requiring a re-hearing 
often comes out at a late period upon inquiries 
before the Master. 

Own mode of relieving the Judges in Cban-- 
cery from the pressure of business, is the re- 
stricting in some reasonable way the right of 
successive appeal. It has already been pro- 
posed that upon the inadmissibtlfty of any part 
of H bill, or insufficiency of an answer, the deci- 
siom^f tke Master shall be Jinal, nnless upon 
the Master's certificate that the matter is fit' 
for an appeal to the Court. Courts of Law do 
not permit their judgment on interlocatory 
matters to be disputed on appeal. It is pro- 
(Xttrd that on other matters. Jrotm Ike ^fttster 
thnt shall be cme aj^Kal to the Vice Chan- 



cellor, or Master of the Rolls;— that in casea 
originally lieard before either of those judges, 
there shall he one Appeal, at the option of 
the party, either to the £o7-d CVta/iceZ/or, or to 
the Souse of Lords; — authorising the Chan- 
cellor on his own suggestion to direct a re- 
hearius, or appeal to the Lords. But if the 
decree be, on appeal to the Lord Chancellor, 
reversed, then the o/Acr^ar/3^ will not be pre- 
cluded from appealing from that judgment to 
the Lords. From the Lord Chancellor, in all 
cases not coming before him by way of appeal, 
there wiU remain, as at present, the appeal to 
the Lords. 

Another proposition provides, that all ap- 
peals to the Chancellor from the Vice Chan- 
cellor, or Tlolls, shall be heard on the same 
evidence as was used in those Courts; for 
which purpose the decree must distinguish 
the evidence used. 

Further propositions declare, that when a 
party thinks fit to re-hear any matter before the 
flame judge, such party shall not be at liberty 
to appeal from the judgment on re-hearing ; 
that all applications to stay proceedings upon an 
order appealed from, shall be to the judge who 
pronounces the decree, and his decision be 
final. That all applications for a new trial 
Upon an issue, shall be to the judge who 
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directi the issae, and that upon all qnestions 
ariiing on demurrers to evulence^ being consi- 
dered as mere interlocutory matter, the deci- 
sion of the judge shall be final, and no appeal 
allowed . 

Having thus laid before the reader, with as 
much of explanation as the space would allow, 
the substance of the whole Report, we are the 
better prepared to enter on the more immediate 
subjects of the present inquiry ; in the course 
of which it will be my object to incorporate 
with such observations as I shall have to make, 
the Evidence attached to the Report; w<ell 
awaro of the additional weight given to the mat- 
ter by the names to which 1 shall have occasjoa 
to refer, and of the sound and practical infor^^ 
mation that Evidence contains. 
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I ^^ CHAPTER V. ' 1 

^Hj^^C, Equity Practice. I 

^^^^^k ' Preliminary Observations. ^^^H 



The balk of the evidence annexed to the 
Chancery Report, founded as it is on the deli^ 
berate opinion of some of the most eminent men 
at the English bar, is of a nature so important, 
that it well deserves more laborious attention 
than on the present occasion can be dedi- 
cated to it. Upon all the points to which the 
Report itself is directed, we may safely assume 
that the Report has embodied all that is valua- 
ble in the evidence, at least so far as the Com- 
missioners have deemed it safe to reduce the 
improvements suggested to practice. But 
there are various points of the highest impor- 
tance ill the present inquiry, and leading to 
effects the most extensively beneticial ; either 
not adverted toby the Commissioners, as being 
beyond thescope of their inquiry, or upon which 
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llic measures tliey have recommeniled do not 
appear to go to the whole extent of that reform 
wliicli in necessary. 

I know not that the obserrations I have to 
make on these points, can be better introduced 
than in connection with this evidence ; and 1 
nni sure that where I can in a compressed 
form, catch tlie spirit of the opinions to which 
1 Nhall liQvc! occasion to attude, I shall be doing 
better service to the public by submitting to its 
.[udgmeut those opinions, than by any mere 
speculations of ray own : and upon the same 
prinripir, 1 shall, in this examination, avail 
niyHcU' of the CoJtsi derations suggested by the 
Uf>p#>rt, lately published, and generally attri- 
bnftNl to a noble l^ord, one of the Commis^ 
fi4(m(<nf, bnt whose name does not appear 
nttnelicd to the Report ; and I shall endeavour 
loinmiHnce tsurhtmilter of obserration as may 
rtpj»wir mnlerial, la connection with the several 
pf>in«( discussed in the evidence. 

Th* «*j«t8 of the Purltunentary Inqniry 
arv', ■■ whether any alteniiions can be made m 
*• fi^iuilT prurtwi?, whereby expence and delay 
** imy Im* mvv^t ; and whether any part of the 
"fcwtw.g can be oseAtUy transferred to aay 
"olfcw iribunal-" 

TV ferawT branch inrfwlea. not arfy i H i ■■ 
aine of BMW pnwtice. boi « 



|>leadiugs, 6r general plan of pruceedrng, M'liicli 
may tend either to avoid expence, to accelerate 
the decision of a cause, or in any way to make 
Mie proceediogs more convenient aud beneficial 
to the public. The latter head may fairly be 
Biitierstood to comprehend, not only the ques- 
tion of detaching any part of the business from 
the Courtof Chancery, and the placing it undei" 
any other Equitable JurtBdiction, hut al^o the 
necessity or propriety of making any alteration 
in tlie law itseif, which may have the etfect 
ttf vimpJifyiin^ questions, restraining litigation 
transferring any part of llie jurisdiction to. a 
(yourt of Common Law, or relieving the Court 
aUf^ether from matters with which it ina;j> bs 
iDconveoiently occupied. ; oi ti<i.! 

■ With regard ;to the time employed Jtn femtRid 
£qnity, there. will .tier no hesitation incooctrru 
ping with the sentiment- exprtfiseil ia the Rex 
port^ithat Ihe Icngth.of time consumed in-the 
aaii is ukH: of itaelfany proof, ufprocrastinatfan 
or inju^ior. .Delays areinakito be imput«d'ta 
Jwjuity proceedinigB, as eorafjiurBd with procoed- 
iiigs at Gftmmon Law, in .prdporiion tothe 
■ greater leugthof time icaos«nied in tlie foriaer; 
At Coramoii JUaw the. only object is to bring 
the parties to i:t)$ue . tif)an a mutter of laiv or 
fact; tO' reduce the njtrits to some one or more 
poioits wbicii nay besubmitted lo.a tri^ by a 



Xy$iery wbtch envelopes the present sysLeni of 
proceedings, and the dffi|>layii^ the maahiuery 
ia a view so ptaia aad siiitple, Uiat it may be 
easily worked by tliat class of society, to wUose 
Iiatidn it must: neoessardy be asxi^ned. 

Tbe Author of tlie ConSidertUiojis points out 
HOme incoiiHteteiicies ib the effect of several of 
tlie propositions, observing that Ibeysbetr the 
difiiculty of framing sucb strict rales to guide 
the practice of a Courts ia wJiich the proceed- 
iugsare in their nature so various and dependent 
on circiunstances; and'OonbliKJes, tJiat "tlie 
" Solicitors are so inuchiia thle habit ouid'so 
"much tinder the neceSsity.of; tnutu&l' indol- 
" genoe, ia [nactice they wdL be little att^ded 
*' to, except for the purpose af. venation ;" 
expressing his apppreheiiiion tliat rules so 
preciae will multiply^, special applicatioiia) aad 
anblract tbe tidie oft'itli* Caurtt/rom jnnreiijni- 
portuQt business. :■■ i. t r.- ':,i;.,,- 

1 freely confess Xhiii the- spedific periods 
limiuxl for am«ndin;^the bill, and for putting ia 
tiie aoswers,du appear to be too »lmitlyconfiiibd. 
lu tnatters more coiuuiouly the subject of 
Etjuity suits, ample time oii^ht La be albnladi 
to parlies in the Countr)% (and there are fetr 
suits where the subject is not ia some degrav 
connected with inquiries in tlie Country). M> 
Collect tlie iulbruiatiou necessary to CBftfale 



tbCD) to be advised by Counsel, in London, and 
to adopt deliberately tliat Gourse, wbich in the 
end will betit, ensure llie saving of expence and 
tbe preventing disappointtiteut. It is much 
more by the laying open of the nature and 
pni'port of the proceedings to public onder- 
^ndiniji that one may in general anticipate 
increased dispatch in tbe conduct of a cause,, 
than by any positive limitations of time. The 
machinery must go upon right principles, and 
have within itself a self-corFecting power; and 
considering the great variety of circumstances 
in which Equity suits are involved, there 
may be reason to fear that any strict limif, 
leaving merely dispatch in view, beyond the pro- 
per spur to useful aetitity, may he found to im- 
pede rather than to facilitate that machinery 
we are endeavouring to improve. 

The public want to have it plainly laid 
down, at what periods the principal parts of 
the cause, the Acts as it were, are to commence 
^d coucUide, but it is impossible to lay down 
^etore hand the minute regulations for ma- 
naging the sceries. All that can be required is, 
that the rules be such as to enable active agents 
|o go straight forward to the end they aim at, to 
lay open negligence and inactivity, and to con- 
vince the public that there is a superintending 
^controui in the Court, ready to be exercised at 



all timeR, and whose aid may be promptly 
attained — not for the purpose only of ultimately 
deciding upon tbe merits, but for the pur- 
pose of directing the several incidental points 
necessary for the decision. 

Practically then, the maxims upon which 
any reform in Equity practice can alone be 
effectual, are these.-^that the state do provide 
aneHective tribunal ; that the Court, assuming 
an entire jurisdiction over property, ought to 
work in the manner best adapted to keep pro- 
perty beneHcial ; that where pleadings admit 
of delay, that delay be not a hindrance to 
J4isticc ; that bo far as the judgment depends 
on facts, those facts be presented clearly before 
the judge; and that all the operations of the 
Court in the carrying its judgment into effect, 
be conducted in a way the most direct and 
satisfactory. In all these points, the present 
practice of Ecfuity is admitted to be defective ; 
the judicial establishment does not keep down 
the business ; the pleadings are too prolix and 
dilatory; pro(>erty is too much locked up ; 
its beneficial enjoyment is liw long suspended ; 
fticts are not presented to tbe Court in tbe best 
manner, and the powers of the Court are not 
exercised in a manner roost beneficial to the 
community. The Propositions do not go &r 
CDongb, to remedy these iDConrcnieaces. 



CHAPTER VI. 

Equity Practice. 
The Solicitors and Clerks in Court. 



Thb Noble Author of the Considerations, ia 
pointing out the necessity of giving the plaintiff 
ample opportunity of amending his bill, adverts 
with disapprobation to a proposition, prohibiting 
the amending a second time without an affidavit 
by the plaintiA'an;/ his solicitor, that the matter 
is advised by counsel and is material to the case, 
and not intended for the purpose of delay. 

indeed I cannot but consider that this pro- 
position, and any regulation requiring a plaintifi* 
to maJie oath as to tlie truth or merits of his case, 
whether original or amended, for the purpo: 
of enlitling himself to appeal to the justice of 
the Court, is in priiiciple highly objectionable; 
and the requiring his Solicitor to join in 
the oath is much more so. That goes directly 
to the destroying of the character univer- 



sally understood to subsist between a client 
and his Ien;al adviser. However, in a moral 
point of view, people may differ as to liie pro- 
priety of advocatinfj an unjust cause; the nni- 
versal habits of mankind have admitted it, and 
if it be necessary that appeals to justice should 
be made to constituted tribunals and not to 
individual opinion,— if Law be a science, and 
legal altainmenta be necessary to understand 
and administer it, — so long it appears to be 
clear that parties must have legal assistance, 
without the solicitor or the advocate being 
. entitled to assume the office of judge, and act 
upon their own ideas of the merits. The pri- 
vilege of amending the bill is most salutary and 
necessary ; it ought to be unlimited, except by 
the time of concluding the pleadings; — if the 
amendments really be unnecessary and vex- 
atious, the judge has the costs in his discretion 
at the hearing, and may and ought to apply 
them in this and every other case to the res- 
training of vexatious proceedings ; and upon 
what ground it could have been contemplated, 
to require the Solicitor to swear to the mate- 
riality of the plaintiff's case, 1 really am at a 
loss to conceive. 

The author of the Considerations, indeed, 
appears almost to consider that any further 
limitatioa of time is unnecessary and ioconve- 
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nient ; at least such is the general tenor of his 
observations. My idea is, that the further 
limitation of time within which au appearance 
can be compelled, and a decree obtained, 
against a refractory defendant, is all so much 
gain; that the abolishing of the Orders of course 
for time, is an excellent improvement, but that 
the time limited for answering, for amending 
the bill, and for exceptions to answers, may be 
too confined. In particular, the time limited 
for putting in an answer to an amended bill, 
ten days, is most unreasonably short. 

The author of the Considerations concludes, 
that "unless some important change can be 
" made in the mode in which business is now 
"conducted, no material relief can be afforded 
•' to the suitors, either as to expence or delay ; 
" because the great cause of expence and delay 
" is the mode in which business is conducted, 
V not only in suits in Chancery, but in all mat- 
" ters under the management of Solicitors,^' 
Now I am afraid that if this is the only relief, 
or at least if this is to be the first part of the 
reform thai is to take place, public hope would 
sicken before that relief and reform could be 
obtained. It is the duty of the Legislature to 
make the tribunal fitting for the dispatch of 
the business of the country ; and judges will 
not then b^ wanting to put it into efficient 



ApCTatioD, or solicitors aod agents of all de- 
AciiptioD* honestif iDctioed to pat tbeir clienls 
in the sitnatioD of obtaiaing the bene6t of 
accelerated jastice. and able to advise tbem the 
most direct way to that object. Simply, it is 
the Reform of tbe Court that must contronl 
the conduct of ibe agents, and not tbe conduct 
of the agents, the proceedings of tbe Court. 
]jet the state of tbe Law, and tbe character of 
judicial proceedings, be made as simple and 
direct as the nature of tbe case will permit, 
and then its own simplicity will be tbe best 
security against that idleness, ignorance, or 
knavery, of which the Commissioners as well 
as others, complain. 

The noble author of the Considerations 
dwells with mingled satisfaction and regret, 
on the loss of the efficient assistance of the 
Clerks in the Chancery. There is at present 
an office near the Chancery Court, called the 
office of the Six Clerks, in which all the re- 
cords are kept, all the proceedings filed, and 
through whom all notices and acts in the cause 
must still proceed ; each of the six clerks had 
his twelve clerks sitting in a public office, 
through whom all business was transacted ; — 
and it is said, that it was not till the year 1729, 
when a law was passed, authorising the ad- 
mission of all attorneys as Solicitors in Equity, 
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fliat tlie business got into the Tiands of tlie 
class of solicitors at large in the country. Tlie 
natural consequence has been, that the whole 
business comes in effect to be conducted by 
the solicitors; the number of clerks has, from 
Want of business, dwindled from seventy-two 
to eighteen ; and the noble author considers it 
as matter of regret, that " the solicitors, not 
" being Clerks of the Chancery, have become 
" the immediate managers of the important 
" parts of the business of the Court, and hence 
•* the difficulties which have occupied the at- 
" tention of the Commissioaers have begun and 
** have ever since rapidly increased." The 
noble author then goes into a detailed state- 
ment of the manner in which business is con- 
ducted in the office of a solicitor of great busi- 
ness ; he complains that business is done by 
delegation, and in some degree attributei^ the 
great prolixity, which we all admit to have 
been introduced into Chancery pleadings, and 
modern conveyances, and legal proceedings of 
all sorts, not excepting the acts of the legis- 
lature itself, to this new system, of the business 
being conducted by solicitors instead of the 
Chancery Clerks. No rules, he says, can pre- 
vent one solicitor granting to another that in- 
dulgence of which he must be conscious he may 
bimselfhave need ; and therefore concludes, as 
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I apprehend tlie argument, that none of the 
regulations of the Commissioners go to the root 
of the evil, and that it lies too deep to be so 
removed. 

I freely admit that the regulations proposed 
by the Commissioners do not in my apprehen- 
sion, in many respects, go to the root of the evil ; 
bnt then I am taught to believe, that the root 
lies in a very different direction from that 
which the noble Author apprehends. Surely 
it is not seriously intended to be argued, 
that the subversion of the character and profes- 
sion of a solicitor, and the sending every party 
in the country, to go and tell his case to a sixty 
clerk in the public office, is the way to remedy 
those national evils of which we fairly and 
justly complain. Is it meant, instead of acce- 
lerating justice and conforming the practice of 
Courts to the wants of mankind, to go back to 
antiquated forms and manners, long ago put 
aside as useless and forgotten ? If not, it can- 
not be beneticial to divert the attention of the 
public from a laborious inquiry after the evil and 
its remedy, to the conduct of the agents tbeymay 
chuse to employ ; and to tell them that unless 
they employ others, Ihey have no pretence for 
asking for the remedy they seek ; or, which is 
much the same tiling, that no remedy can put 
tbem in possession of the relief tbey ask. Ifan 



author wbose opinion is entitled to so much 
weight, has thus mistaken the main origin of 
the evil, and treated that as the cause, which 
in reality is only one of the effects, of an incon- 
venient system, it was necessary to present 
the point to the reader's attentive consider- 
ation. 

The public may be well assured, that to none 
IB the procrastination of Equity proceedings 
more sincerely irksome than to the Solicitor. 
In a suit at law, there are stated periods, at 
■which llie particular stages of the suit must lake 
place, and one particular stage in which all 
its merits must come into public view; no 
material proceeding can be postponed but by 
consent; and without any inconvenient hurry, 
there is so much that goes to incite and ensure 
the active attention of the attorney, that in 
legal proceedings, we are not accustomed to 
hear delay, as a general fault, attributed in that 
quarter. There is no sound reason therefore, 
upon which we can assume a general spirit of 
procrastination in the same men acting as 
Solicitors in Equity, which is not evinced in 
their practice in the character of Attorneys ; 
but the whole tenor of eqnilable proceedings 
is exactly calculated to paralyse all activity, 
and destroy all interest in the solicitor. The 
•connection between the party and the Court 



exists oaly thro»gli tlie solicitors, aad every 
reform in tbe proceedings ouglit to hare fur its 
object, tlie fostering that coonection, tlie 
placing the solicitor in a responsible Bituatioii, 
and laying open his conduct to public ani- 
madFersion. If it be desirable so to administer 
justice, as to bring borne to each man's door, 
not perhaps the actual machinery by which 
she works, but so much as may make familiar 
and satisfactory the mode in which she pro- 
ceeds to her object, — then it is of much import- 
ance that the forms of the Court should be so 
much within the reach of tbe general practi- 
tioner, and so plain and intelligible to the 
suitor, as to extinguish all suspicion of the even- 
handed balance by which her decrees are admi- 
nistered. The great object is, to make it the 
interest of the agent to conduct the suit to a 
speedy termination, and if the means were 
afforded in general of obtaining a speedy deci- 
sion, dispatch would be the direct interest of 
every man, hoping for general patronage. 

Intimately connected with the subject of the 
solicitor's conduct, is the consideration of the 
expediency of continuiug the system of Clerks 
in Court, I cannot persuade myself but that 
if the Commissioners had looked steadily at the 
paramount importance of utterly excluding 
any apd every source of unnecessary delay and 



ccrpence, they would not have arrived at the 

Conclusion, that " uo case of inconvenience had 
'* been proved," that " no material delay, and a 
*' very trilling expence arise from their interven- 
*' tion," and that " the existence of these officers 
^ tends to secure that regularity and uuiformity 
*' of practice, which could not otherwise be 
" obtained." 

AH pleadings are filed in the office of the 
<Six Clerks, or of their Clerks; the copies 
^hich it is necessary each party should ob- 
tain of his adversary's proceedings are made 
there, and charged as office copies, at a rate, in 
the proportion of ten to four, to the common 
tate of charge of a solicitor; and the copies 
tire issued with that sort of dispatch wbich 
usually characterise mere official proceedings ; 
in fact it is stated to be the cause of inconve- 
fiient delay, at the very time when dispatch is 
Most valuable. A clerk in Court must be re- 
tained on each side in every cause, ail notices 
in the course of the cause must go through this 
6ffice, and through these clerks only cau any 
Communication relating to any step in the suit 
proceed. Now is not this as inconvenient a 
mode of conducting a law-suit as can well be 
Imagined? the links between the Court and 
the suitor are already numerous enough, with- 
out the addition of this half conHdentiat agent, 
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neutralisiag the responsibility of the soliaiWi 

aod calculated to extingnisb all ener§;y lo 
the canse. The positive delays occurriog in 
practice from this system, are feelingly de- 
scribed by the several respectable Loodon 
solicitor9 who have been examined before the 
Commission, and it must be self-evident thai 
the usual commonications in a cause can be 
more expeditiously, ami more conveniently 
made direct from one solicitor to the other, thaa 
through the medium of third persons. It i« 
of course, that there must be a public office 
in which the pleadings may be preserved, and 
from which office copies (if any such be neces- 
sary) may be issued- The orders of Court 
proceed from a distinct officer, the Registrar; 
and the writs from other official sources. No 
act of the Court proceeds from the Six Clerks, 
and all forms not furnished by the respective 
offices from which Ihey are issued, might be 
made out, as at law, by (he solicitors. Many 
of the formal proceedings, will I trust, under 
the new regulations, be abolished ; and I really 
am at a loss to understand, in regard to such as 
may continue, what is that regularity and uni- 
ybnni/j/ of practice, which as a matter of essen- 
tial benefit, the Commissioners think is secured 
by the continuance of this unnecessary inter- 
vention; let the rule be plain, and whatever is 
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laBle in regularity and'uniformily issecureiC 
all other obedience to such points would be 
only so much of incumbrance and embarras- 
ment. That the intervention of the Clerk in 
Conrt is unnecessary and highly incoiiTenienf, 
I appeal to the evidence of 3Ir. Wimburn 
and Mr. Porster, founded oti the best of guides, 
practical experience. 

It will here be best to introduce, as connected 
with the respective duties of the clerk in Court, 
and solicitor, one point of practice, which if it 
could be adopted, would tend in the most 
direct and effectual manner to the accelerating 
the whole of the proceeding. It is, the abo- 
lishing entirely the use of office copies of pro- 
ceedings in every stage of the cause, excepting 
only proceedings originating with the Court or 
its officer, such as the Decree, and the Report 
of a Master. The single question is, whether 
copies can be more conveniently, expeditiously, 
and cheaply exchanged between the respec- 
tive solicitors ; no idea of the propriety of con- 
tinuing fees for the purpose of remunerating 
officers of justice, ought to interfere with any 
case conclusively made out of advantage in the 
conduct of the cause, by abolishing such a sys- 
tem. The plan would apply to the bill and 
answer.and to all the proceeding in the Master's 
office not originating there. By the introduotion 



of tbiQ |»rautice o/the plaiiitiA's delivering [o the 
defendant a copy of the bill, as 80onas the de- 
fendant liaB ajipeared to the piooess, advantages 
of the first importance will arise. At present 
the defendant has to obtain at a considerable 
expeoce, and with a delay, often of many weeks 
in a Country cause, an office copy of the bill, 
and he is unable to take any step whatever 
towards his defence until he can have seen 
and been advised upon it. The Copy must be 
furnished from some source, and will ulti- 
mately form part of the costs in the canse^ 
and it really therefore does not seem very ma- 
terial whether it be in the first instance at 
the expence of the plaintiff or defendant. The 
copy can he made more conveniently and expe- 
ditiously by the plaintiff's solicitor ; at Law a 
copy of the declaration is so made and deli- 
Tered ; and besides the general acceleratioa 
of business to be obtained by this mode, just at 
the right time, in all cases ; there would in 
ilijunction causes arise a particular convenience* 
if not a positive act of justice; by afiordingto 
the defendant the earliest opportunity of an- 
swering the case made out for that special 
interference of the Court; and in all cases, I do 
not know but that in the course of time, it may 
bave a salutary operation in encouraging a 
little cnrtaitiog of the length of the bill, and of 



other proceedings to which the rule miglit 
apply. There appears to be no sufficient rea- 
son why such a regulation should not include 
the Answer, the Amendments in a Bill, the 
Exceptions, all Petitions, and in short every 
proceeding; originating with the party ; and in 
case of several defendants, each solicitor only 
for the defence, would be entitled to a copy. 
This is a practice which obtains in the Ecclesi- 
astical Court, and is found practically most 
convenient and beneficial. The public will 
know how to appreciate the value of the recom- 
noendation of such a rule by Mr. Forster, 
Mr. Vizard, and Mr. Wimhum. 

It is not very clear upon the propositions, 
bow notice is to be given by each party of his 
having taken that step in the cause, which 
m\\\ make it incumbent on the adverse. party. 
to proceed within the limited time, but this 
is a matter easily arranged. 



CHAPTER VII. 

Efjuity Practice. 
Tlie Pleadings. Parlieg. 



The delays in the Court of Chancery may 
fairly attributed to defects in the />roccss of the 
Court, in the system of pleading, and in the 
mode of obtaining evidence ; any delay after 
the preparation of the case for hearing, is attri- 
butable to the Court itself. The matter of 
mere process is so technical, that a few inciden- 
tal observations will he sufficient on the present 
occasion. The system of pleading involves 
many material points directly affecting not only 
the dilatoriness of the proceedings, but the 
eSBential administration of justice. The mode 
of taking evidence is one of the highest interest, 
and wilt hardly yield in importance to that final 
cause of delay, the defective means in obtain- 
ing the decision. 

In regard to the Process to compel appear- 



ance and answer, it is proposed there shall bed 
Bppaiate writ of subpcena for each defendant j 
38 it is presiiined a copy is to lie served, no 
sufficient reason appears, why tlie names of all 
tlie defendants might not be inserted in one 
writ. The consequence of the alterations sug- 
gested will be, that personal service will not in 
any case be necessary. There may be no ob- 
jection to this alteration, it being already the 
practice in the Exchequer; but in reference to 
an attachment as following such service, it may 
be essential to look strictly to its practical 
effect. Jf the defendant is not taken on an 
attachment, supposing him not to appear upon 
service, the ultimate process is a sequestration 
against his property. If the defendant be 
taken on an attachment, t!ie propositions do 
not seem clearly to contemplate the duty of the 
Sheriff. It is usual at present, to take bail in 
a nominal sum, the Sheriff not being bound 
strictly to take bail at all ; if it be proper that 
that he should take bail, the sum should be 
£xed, and the law defined. Supposing then 
the defendant to be on bail, if, as the proposi- 
tion at present assumes, it be indiepeusible be 
should be in actual custody before the bill can 
be taken pr-o confesso, a second attachment 
appears to be necessary to bring the defendant 
into actualcustody ; but supposing the subpoena 



ttt *ave been personally served, so that the <t&- 
fetiftant must clearly have had notice of the 
proceeding, that writ conveying a plain intima- 
tion of the consequence of disobedience to it; 
it might then be sufficient, with a view of fur- 
ther simplifying forms, tliat the Court shonid 
be authorised in the absence of Uie party, to 
take tlie bill as confessed, and decree accord- 
ing to its prayer, without the defendant ever 
having been in prison at all, either of the Sheriff, 
or in the Fleet. 

In respect of the mode of potting in an 
Answer in the Country, there is one great incon- 
vience not adverted to in the Report, the prac- 
tice of isstiing a special commission for taking; 
every answer ; the consetjuence of which i», 
that if there be several deteodauls, and Ihey 
intend to put in a joint answer, the parties must 
all meet together for the parpose; or if they 
put in several answers, unless they meet, ihci'e 
must be several commissions; it is other- 
wise the cause of needless delay and fXpence; 
theredoesnot appear to be any valid objection 
to answers being taken before some permanent 
officer of the Court in the Country ; either a 
select Master Extraordinary, or perhaps before 
a magistrate ; notice being give-n of Uie time 
and place to the opposite solicitor. Again, at 
present the answer is required to be transmitted 



ij a special itiessenger, who delivers it, sealed 
np, on oath, at the piiblic officp ; a form, if* 
Unnecessary, obviotisly very inconvenient. Per- 
taps it triay haVe obtained from an idea of its 
necessity in order to afford Ilie proper links of 
Evidence on a proseciilioft for perjury; but on 
snch an occasion it is merely fiecessary to prove 
(be identity of the party, and the signature of 
the person authorised to administer the oath j 
proofs equally accessible, were the answei* 
tfansmitted, raore agreeably to modern habits, 
find as in fact answers are now received from 
Ireland, by post. 

But to proceed to matters of more general 
ihteresl. — Much evidence has been taken on 
l^e subject of avoiding the great prolixity of 
pleadings. An evil which tends to distract the 
Btltention, to keep out Of sight the real meritSj 
find to encumber the suit with costs. The bill 
Has been sometimes called a story three times 
tt)ld ; in fact, first detailing the whole circum- 
stances of the plaintiff's case, it proceeds to 
state the legal points, and to assume a case 
fbt the defendant; then after describing the 
grounds of the relief sought for, it proceeds to 
interrogate the defendant, not by a mere gene- 
T&\ requisition to answer fully to the tnatters of 
the bill, which might on first impression be con- 

lered as sufficient to every useful Jmrposci' 
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but by minute interrogatories repealing* 
circumstance of ibe plaintiff's case, and calling 
for an answer to a particular question upon 
every point, guarded by all the words which 
legal ingenuily can invent. Such interrogato- 
ries so framed, are considered by those who 
from experience are best able lo judge, neces- 
sary for the purpose of extracting from unwil- 
ling defendants, every part of the discovery 
'which the plaintiff is entitled to. 

The Commissioners justly consider that the 
restraining of prolixity must be confined to 
matter of recommendation only, and cannot be 
made the subject of any positive rule. That 
pleadings might be more succinct, is admitted 
by those of the best experience on the subject ; 
and admitting the necessity of the interrogato- 
ries, still both bill and the answer might be more 
confined to simple statements of fact. -Bm 
prolixity, as the author of the Constderqtions 
observes, is the vice of the age ; like other 
■natters of mere hahit, it will correct itself; 
the legislature can do no more than prevent 
its becoming any positive impediment to the 
current of justice. 

To advert to another point regarding the sub- 
stance of the pleadings, —is it necessary that 
Equity suits should be encumbered in every , 
capp \vUh a,U the parlJ.es that can be interested 




frt file suBjWrt ? The evil of the present rote, 

■from (he necessity of new proceedings on the 
deaths of parties, and other changes of interest, 
during the long progress of an Equity suit, is 
too obvious to permit any hesitation as to the 
"advantage of every modification of the rule, of 
'^■hicli it may with justice be susceptible. The 
'arm of a Court of Equity is, by deciding on the 
righlsof all interested, to do complete and final 
■Justice ; and fof this purpose all persons mate- 
rially iWtefei^ted, however numerous, must be 
'toade parties to the Suit. The ftiore promineiit 
^exceptions to this rule, are persons' only conse- 
■quentrally, and not directly iiilei'ested ; such 
'as the tenants of a Manoi' upoii a suit as (o a 
AtOstom ; person's fn reltoote remafAder in a set- 
k^tdetii of real'esilate ; of a set of ci'editors uiider 
^frust deed, or of legatees' nitder a vv^ilf, who 
"«fe coriSrderGd as bound 6y a' decisiofi upon (he 
Wnd, \<itl\biil! being parties, ftai^i'ng hovveV'er 
a li^ each to ptoifiofe hfe claJtn ift tKg siiif, 
fttfcl krtbi^trtg that hts interest *ill bd pfbiected 

#)tR m/e cfT the'vfhOfe cldesdr* Abieh^'^isa 

TKiB p'fKicilili ili fega'rrf to tfHSUWs ani 
fcgStes iaS lie'en aidopted for tISe sake of 
^tiv6di«i(;e, artd' haS been foithd practically 
dSeftit; atid tBepOint' is; wiethef if has beeh 
ftltended to all caSeh thSt' nfty faii'I j be consi- 
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dered as within the same principle. Where 
numerous parties are entitled to share the 
residije of a real or personal estate, all arp 
ni^e parties, — one witness meotioDS a case 
of fifty seven defeudaats, and another of sixty ; 
they may be extreme cases, but to a certain 
extent the principle is applicable to a large 
proportion of suits ; and when we consider 
that an answer must be obtained fron} every 
defendant before the suit can move, and that 
upon every change of interest by death or 
E^lienation, a new proceeding in the shape of 
a bill of revivor becomes necessary, it does 
become a matter of some consequence that thp 
ppqcipte which the convenience of mankind 
has forced op the Court, by way of exception 
to the strict rule of justice, should be extended 
as far as an adherence to substantial equity will 
admit. This point is peculiarly of importaace 
jn regard to Trusts, forming as they do so 
copsiderable a proportion of the business of 
^he Court. In the illimitable Treatise oo 
Equity pleading it is stated, that trustees of 
a real estate for payment of debts or legacies, 
may sustain a suit either as plaintiffs or de- 
fendants, without bringing before the Court 
the creditors or legatees for whom they ^re 
trustees, and the rights of the creditors or 
legatees will be bound by the decision. It is 
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of importance to consider whether this prin- 
ciple may not be beneficially extended ; whe- 

,tber ill every case of a Trust, the trustee has 
not a right to the direction of tiie Court, aot 
merely in the common course of suits, making 

.parties thereto, all persons interested in the 

jtrust fond, and whereby the trustee claims the 
privilege either of placing the fund and its ad- 

.piinistration in the, power of the Court, or some 
specific relief acting upon that fund, but in 

iBome more simple mode of proceeding, appli- 
cable to properties of small value, without all 
the interested persons being parties; wherein 
the Court declaring the true construction of the 
trust, the trustees might receive on all occa- 
sions, every direction necessary, and every 
protection that a responsible situation couid 
reasonably require. It would be for the benefit 
and security of the fund itself that such direc- 
tion should be easily accessible ; and if persons 
interested had an opportunity, by notice, of 
being heard in protection of their rights, justice 
might possibly be ensured at a decreased rate 
of delay and expence, and an increased facility 
in the administration of Trusts. 

The language of the Keport is this—" It 
'' appearing upon the evidence that doubts have 
" been entertained whether upon a bill filed by 
•'any party interested, or by an executor or other 
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" trustee for the construrtion of any will or other 
" iDStrament, or for the direction of the Court 
" on any matter of trust, it is in the discretion 
" of the Court to confine its decree to the parli- 
" cuUr relief prayed by the bill, without taking 
" Upon itself the general execution of the trusts 
*'©f the will or other instrument; it is expedient 
'' tliat it be considered that such discretion does 
" in all cases Feekte with the Conrl." There 
is no poifti oil whieh" the evidence of men, thfe 
most experienced at the bar, appears to be 
more undecided than on this ; and perhaps 
there is no one of the propositions where the 
matter appears to be teft in a way more iric'ofl- 
cl-Rsive. It amounts to this, that if relief be 
be prayed— if a certain oJiject in the perform- 
ance of the trusts isto be effected — if real or 
personal estate he to be sold or dealt with 
under the powers of Ifhe Court — an accoont to 
be tak«n, or waste restrained — or other matted 
of specitic relief prayed; that then the €o\iH 
will, in dealing with siich ftmd or such'object, 
decide on the consti'Uction of the instrument 
creating the tpust, as ineideMal to thefelief; 
but the point rather appears to be this', Wliethef 
if an exeoueor or other traslee, oi* awy party* in- 
terasted in iX triffit, wishing tO' aseerl&IU' the 
crtistfuction of a \tHt r>t other i«str«ment, oY 
for the direction of fhe Court in ai^y lattltHt^df 



I 



administration of the trust, shall a^ply to the 
Court by bill or petition, for they are in sub- 
stance the same, setting forth tlie difficulty; 
not calling on the Court to assume the admi. 
Di»tratiou oF the trust ; not requiring the inter- 
ference of the Court to effect the ohject ; and 
not therefore praying any relief; — whether in 
such a case, for the guidance and protection 
of a trustee, and for that purpose only, the 
Court not in its discretion wmy, hut in its ordi- 
nary course will, declare the true construction, 
direct the trustee in carrying it into effect, and 
therein decide on the rights of all persons 
beneficially interesled, either so chiming liic 
decision of the Court ; or who shall have had, 
ip such form as the Court shall for this purpose 
ijirect, notice of the proceeding, and an oppor- 
tunity of being heard. 

Such a mode of proceeding would preclude 
ipjustice, and appears necessary from the 
nature of trusts. Without it, in a large propor- 
tion of trusts, the trustee must incur unneces- 
sary respoDsihJiity. The present declaration in 
the Report appears to mean, that unless specific 
relief be prayed, no decision on a trust can be 
obtained without all parties i^teres^ed being 
, before the Court, The principle upon which 
that declaration' rests is probably thi.s, that it 

the purpose of a Court of justice to decide 



a^' titigttid VigMtf. and ^ve reftef where 
relief h mated ; aod sot to give <>peculattTe 
opintotw. Tbe relief that is wanted ia the pre- 
sent case, in the protection of trustees in a vaj- 
not rninoas to Ihe trust fiind, — the rendering 
practicable of execation in all common cases, 
those trosfs whicli the law authorises. Ifas 
the Comtnisfsioners observe, " Ihe chance of 
" heing iorolred in a suit is sufficient to induce 
'♦ most men to shrink from the responsiliililf 
*' of acting in any complicated or extensife 
"trusts without the sanction of the Conrt ;" 
And if therefore, as they admit, " that indemnity 
"ought to be afforded with the /^(Mi possiWc 
"expence and delay,''' the qnestion is reduced 
to this, whether tiie present or improved prac- 
tice of the Court will afibrd indemnily in iis 
true Bpirit and effect, to the extent admitted to^ 
be just and necessary. 

It has hitherto been understood, that the 
dectBion of the Court could not be obtained 
upon the construction of the trusts, without 
aubmilting the whole administration of the trust 
to the Court. Under the new declaration of 
the law, the decision may be confined to some 
partial relief, but the msiin inconvenience will 
Btill remain, that without going through the 
whoiR stages of a suit, bill, answer, evidence, 
accounts, and Master's report, a decision i 
thccDnstruclioa may not lie attainable. 



CHAPTER VIII. 

Equity Practice. 
Trusls.—Administraiion of Assets. 



In conneciion with the preceding chapter, 
it may be more convenient here, to introduce 

' such remaining observations as regard the 
character of a trustee, and the administration 

f of assets. 

One of the largest brandies of Equity juris- 

I diction, is the administration of effects under 
a will or intestacy. The character of an 
executor or administrator may for our present 
purpose be considered precisely analagoua to 
that of a trustee. The state of the law with 
regard to the payment of debts out of the pro- 
perty of a deceased, will be considered in a 
subsequent part of this Inquiry ; and certainly 
the necessity of a revision of the law, upon 
no subject is more clearly demonstrable. The 
present purpose is to iac^ire, bow far a trustee 
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generally is siiffi«iently protected hy the Court, 
and liow far the Court assumes the actual ad- 
ministration of trusts, to an extent inconvenient 
and unnecessary. 

It is another and important question how 
far the law of real property is not unnecei>sa- 
rily involved in Bquitable interference, by its 
being so often subjected to the jurisdiction of 
a Court of Equity, by what may be termed a 
mere fiction of law. — the refined distinction 
between uses and trusts. That point cannot 
be usefully discussed until we enter upon the 
second part of this Inquiry, the law of real 
property. By amendmeots of the law of no 
violent character, the necessity of trusts, as 
well as their extent in duration, might be 
very much lessened and avoided; and Courts, 
of Equity be more confined to the useful part 
of their jurisdiction over trusts, the general 
direction of the trustee, whether named by 
the party or appointed by the Court, in ihe 
e3:ecution of the trust. 

The Propositions in the Report, with regard 
to proceedings upon the administration of 
Assets, are adopted for the purpose of ascer- 
taining at an early period the state of the fund, 
the securing it in the Court if so required, the 
enabling any party interested to expedite the 
tiuit, and the pt'eventlng any paymeol to a 
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"Creditor by way of preference. Tlie proposi- 
'tioiis appear to be well adapted for the purpose 
-designed— lliat of a speedy and eqnal distri- 
'biilion of effects amongst creditors ; but without 
"adverting at present to the defective state of the 
•law of administration, the question is, whether 
'both Jo regard to administration of assets, 
'and the execution of all direct trusts, the ma- 
* chinery of the Court of Chancery be well fitted 
'to execute the whole business of the Country ; 
■ wiiether individual agency and consequent 
■responsibility, is not absolutely necessary in 
'all details; and whether trustees and execntors 
Tieo acting, have duly invested in them all neces- 
*Bary powers, and are satisfactorily protected in 
tile honest execution of their duty. 
1 The purport of the reform introduced by the 
'propositions into the practice of administrative 
•• Suits, is to throw all administration of assets into 
! a Court of Equity. It is impossible that the 
^nbusiness of the Country can be conducted in 
^that way. The business of administration of 
■assets, is one of such conlinual operation- ail 
rover the Country, that nothing but a jtn'isdic- 
-tion extending itself locally into the Country 
Jean possibly effect its object usefidly for the 
public. It seems to be most agreeable to the 
legal constitution of the Country, that if the 
jurisdicliou over wills of personal estate, and 



tlie granting of administration in case of intes- 
tacy, belong to the Ecclesiastical Court, Ibe 
administration of assets should be the subject 
of Equitable jurisdiction. It is only required 
that this jurisdiction be locally and conve- 
aiently exercised ; and if the powers now exer- 
cised in a Master's office could be extended so 
as to be put into operation in some plain and 
and easy manner, in the difierent parts of the 
country, it might prove of the highest advan- 
tage in saving expence, preventing litigation, 
relieving executors from unnecessary responsi' 
bility, enforcing the payment of debts and the 
distribution of property, and ultimately aaving 
the time of the Court, and putting a stop to 
many a case of injustice and vexation. 

Such an extended machinery would be found 
useful in many other parts of Equity practice. 
The inconvenience to a large class of credttora 
or legatees, of proving tlieir debts before the 
Master in London might be avoided, and some 
plan might be founded upon it, whereby an early 
statement of the situation of the assets of a de- 
ceased might be made and recorded, no more 
than every executor is now required to make 
for the purpose of the legacy duty, so that all 
parties interested might be enabled better to 
gee their way, and the proper course to be pur- 
sued for the final settlement of the affairs. 



».. How far a proceeding by way of bill and 
answer might be necessary, as a foundation 
for such an inquiry into assets in every case, 
-will be a subject for consideration. If an exe- 
jCutor was bound to record such an account 
-within a limited period, it would remain for 
Airaself or for any party interested to institute 
•a suit if found necessary ; — if such a suit were 
►found necessary, any party might then accord- 
ing to the Propositions call for the security of 
,of the fund in Court, and the direction of the 
-Court upon questions of legal difficnlty, ought 
in all cases to be attainable, by means of some 
.summary application, 

The controul over administration of assets, 
,ifi at present inconveniently divided between 
-fthe Courts of Equity and Courts of Ecclesias- 
ftical Jurisdiction. The Ecclesiastical Court 
•has the proving of the will, and the granting 
ithe administration. Its forms require an in- 
•.Tentory, but in practice it is rarely exhibited, 
-A legatee or person entitled to the residue, 
'may in that Court call upon the executor to 
^deliver an inventory, and enforce the payment 
' of a legacy or distribution of the residue ; and 
at the instance of such a party, the account 
may be examined, controuled, and settled. A 
. creditor also may call for an inventory, but to 
vlittle avail, because at his suit, the Court has 
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rib jurisdiction to enter into the acconnl. ' Tn 
a Court of Equity the whole account is gone 
into at the instance of any party interesled, 
legatee or creditor, or of the executor himself ; 
and in several points the remsdy for a legatee in 
a Court of Equity is more effectual, that Court 
dealing with the real as well as the personal 
estate, to which latter the Ecclesiastical Court 
is confined, besides that it ia many respects 
wants the powers to effect a fall administration, 
to provide for abatement amongst legatees in 
case of deficiency, and to do effectual justice 
between the parties. 

The consequence has been, that in practice, 
anils for the ad minisi ration of assets are, 
wherever the funds will afford it, brought in 
the Courts of Equity. A creditor legatee or 
other party interested, not unfrequently cites an 
executor into the Ecclesiastical Court, to gire 
an inventory and account, but more as a matter 
of annoyance, and thereby to drive him to do 
justice, than as nltimately expecting by this 
means to compel a just distribution. If a cre- 
ditor goes agrain^t an executor into a Coart of 
law, he may be undertaking a proof of assets 
without the means of discovering what is ne- 
cessary for that purpose, or his object may be 
defeated by a voluntary payment during the 
suit, of another debt in preference. A Legacy 
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cannot lie sued for in a Court of Law, and for 
good reason, because Ihat Court cannot direct 
a just and equal distribution of the effects. 
The forms of the Ecclesiastical Court proceed 
l^poa the idea Ihat the executor and adminis- 
trator will have to account in that Court ; the 
#T£ecutor is sworn to make such an account, 
^nd the administrator gives a bond with sureties 
'^ that effect; the bond is in double tlje value 
of the effects fo whatever amount Ihey are, but 
as the bond is merely for the putting in the 
account, and no inquiry is ever made as to the 
substantiality of the sureties, such a mere 
form proves a great inconvenience in praciice, 
and throws much discredit on the law. The 
inventory and account is a matter of substan- 
tial justice, and it is but in accordance with 
the laws of ail other Countries that an effectual 
and complete inventory should be delivered 
witliiu a stated period into some Court of com- 
petent jurisdiction, where it may be examined 
by the parties interested, and made the founda- 
tion of proceeding to enforce their rights. 
Either then, the exhibiting the inventory in 
the Ecclesiastical Court should be substantially 
:ffquired, or the form of the oath should be 
altered to meet the practice, and the nominal 
sureties of the bond be discontinued. Substan- 
tial tiureties, except upon cause assigned, should 
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ired; aud how far in 
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inventory should be required in a limited 
period under a penalty, without being called 
upon by any party, and whether to be exhi- 
bited in the Ecclesiastical Court, or a Court of 
Equity, will remain for the Legislature to 
decide. 

The declaration of the ,1a w in the Report, 
that tiie Court will give direction as to a trust 
when any relief is prayed, without taking upon 
itself the whole administration of the fund, 
will be of no avail with regard to the admi- 
nistration of assets, or for any trust for creditors 
under a deed, because there the only relief is, 
the wliole administration of thefund. Looking 
therefore to the constant occurrence of such 
cases, applying to properties of all description, 
large and small, it is very desirable that both 
the means of obtaining the decision of the Court 
upon legal doubts, aud of applying the powers 
of the Court to an effectual execution of the 
tfusts, should be facilitated. If the Court 
takes upon itself the wliole administration, any 
dealing with the property is at once suspended, 
and the very essence aud intent of the arrange- 
ment, the conversion of the property into 
money and its equal distribntion, is unneces- 
sarily impeded and retarded. 

Some more effectual, more mercantile means 



should be adopted in these cases of converting 
and distributing the funds ; and if the ma- 
chinery of the Court is found inconvenient in 
such cases, much more is it inapplicable to the 
common management of real property. 

We are told that a trustee is to deal with 
property as a prudent man would with his own. 
Upon that principle, the trustee ought lo be 
left at liberty to make the properly productive 
at his free will and discretion, and ought to 
be entitled to use all those means which an 
owner would for that purpose, without the 
necessity of the aid or indemnity of a Court of 
'.Pquity, and subject only to the proper responsi- 
^liiliiy for the abuse of his trust. But in fact a 
.trustee can neither grant nor vacate leases, nor 
employ agents at the costs of the estate, nor 
^bate rents, nor improve buildings, or do any 
acts of that description which a provident owner 
would not hesitate to do, without throwing the 
jwhole administration into a Court of Equity, 
,»nd calling for the inconvenient exercise of its 
powers in every particular instance in which 
its indemnity is required. 

In many of these observations 1 only repeat 

the opinions of men of the first experience at 

the bar. Mr, Roupell thinks that the remedy 

by petition might be extended to many simple 

,*case8 where the Court is only called upon to 




de upon tneconstrucuoD oi a wiii or wnii 
instrument, in the same manner as it exercises 
jurisdiction under Sir Samuel Romilly's act in 
charily cases. Mr. Bickersteth says, we often 
have to regret that the opinion of the Court 
cannot be had in the first instance upon the 
construction of a trust in a will or written in- 
strument, without a hill, which may have the 
effect of devolving the whole trust on the Courts 
without taking all the accounts and ascer- 
taining the whole fund. 

Mr. Bell observes, that suits by Individual 
creditors or legatees were formerly comnaon, 
but now the convenience of distributing assets 
in one suit, is so universally felt, that it is the 
general practice to frame bills for a general 
distribution ; and he suggests, that executors 
and trustees for payment of debts, might with 
propriety in all cases be obliged to file iheir 
accounts in a proper office for that purpose, 
where parties interested might have access, and 
for omission to do which the executor or trustee 
might be made liable to costs. The difficulty 
he contemplates, of such an account giving an 
opportunity to any creditor to bring an action, 
and thereby making it necessary to file a bill to 
restrain him, might easily be obviated by giving 
the creditor no remedy but in a Court of Equity, 
provided the means of that remedy were made 



clieapaadexpediiious. HisconclusioD is, tha 
tlie whole law as to the adminislratiojt oj assets 
requires revision. 
I Without deviating from established rules, he 
■ conceives that much of the evil might he re- 
moved by the adoption of some plan to compel a 
speedy statement of the situation of the assets 
of the deceased, long before the accounts of a 
complicated estate could be wound up. He 
considers it to be the duty of an executor aud 
trustee to be ready at a short notice to render an 
account of their receipts and payments, though 
it may be difficult to get in tiie property, or state 
balances of long accounts ; and a creditor may 
soon carry in his claim, verified upon oath, 
although it may take a long time to adjust it. If 
therefore in decrees for account of assets and 

t other trusts of that nature, the decree was to be 
acted upoti, and advertisements published for 
creditors to come in within a short limited time, 
giving an enlarged time for foreign debts, and, 
the best report practicable made in ashort time» 
and no creditor allowed afterwards to claim 
without special reason ; it might enable the 
, (^ourt frequently to act with advantage before 
' 4 final report, and the parties to urge the cause 
^ith more effect. 

Mr. Bell is of opinion that the Court is 
r |0^ ,t^a!jcious of its generEil principles lu not 
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(]eci(]ing^ poiiitg of law untif accbiintis ar'e'f^tiei 
or enquiries made bearing on those points ; a ' 
judge should not be obliged to decide points *■ 
win'ch may never arise, but when it is clear 
that questions must arise, it is better they ' 
shoiild be decided in the first instance, and for 
that reason to allow separate reports, and en- 
courage the decision on those points which can 
be detached from the other inquiries. In many 
cases a decision of points of construction may 
relieve a case from many parties and much ex- 
pence, which is prevented by the general rule 
of taking the accounts before the rights are de- 
cided, and in an early stage a report might 
afford many facilities in thus accelerating the 
cause: it may for instance by such report ap- 
pear, that there are assets to pay admitted debts 
and legacies, leaving sufficient for undecided 
claims; observing.as he justly does, that it may 
be better that those who by negligence or mis- 
fbrtone are prevented from bringing their rights 
tb decision should run some hazard, than that 
numerous creditors or legatees should have 
tlieir rights suspended. 

The benefit of an Early Report of this sort 
would not be confined to suits for the adminis- 
tration of assets ; it might be applied to all 
trusts and suits of many other descriptions, and 
in conjunction with a reform in the office of 




the M^a^ler, making the Maetbr active in the 
direction and controul of the suit, a system of 
this' kind might effect an improvemeht in the 
whole operations of the Court of the most ^ten- 
sive and beneficial nature, ■ ., . . '.:] , 

Mr. Bell proceeds to make observations upon 
the j>ractice of the Court in regard to controlhng 
the conduct of trustees, which are of the higli- 
est value. Ohserving thai by such an early 
report the Court might be enabled to proceed 
to the sale of a real estate at the time the 
other accduDts are taking ; he adds, 2''he 
Court should not interfere with trustees ex- 
eeuting their trusts ivithout the aid of the Court, 
though the Court be in possession of the cause, 
and the accounts are taken, vnless there are 
grounds to doubt the propriety of their conduct, 
and the parties desire it. Why, though a 
suit is depending, may not a trustee proceed to 
Eell the real estate, and pay the money into 
Court, if the parties wish it, rather than have 
it sold in Court? If a testator or parties place 
confidence in any person, why slwuld not a 
Court of Equity do the same? And why 
< should not they be encouraged to pay cre- 
I ditors where they are satisfied of their demands, 
"Ether than they should be driven to^ prove 
f their debts before a Master? By such vari- 
(tioDS in practice he thinks much may be done 
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for the suitor ; and tbnt although the Court baa ^ 
lately much relaxeil its strictness in some , 
points, still more maybe doue. 

I will conclude this subject by adverting to 
an opinion entitled to much weight, that of the , 
present Lord Ciiief Baron. I find inliisevi- ' 
dence an express opinion that it would often be , 
right that a trustee should be by a decree autho- 
rised to procee{l by himself, without going , 
through the ceremony of the Master's office. 

How far il is necessary that the powers of 
a trustee should be defined by the Legisla- 
ture, is matter for consideration. It may be, 
requisite for the Legislature to interfere to 
legalise certain powers necessary for the execu- 
tiou of the trusts, and for the administration of 
assets, coupled with that general revision of 
the law of assets Mr, Bell recommends ; giving 
to the trustee power to obtain the directions of 
the Court upon petition, and facilitating the 
operations of the Court for that purpose. 

One principal object in view is that of en- 
couraging those persons to act as trustetjs and 
executors vrhoare best fit for the situation, and 
I am cnnlideat there is iiot a greater boon that 
can be couferreil upon the Country, than a Law 
by which all the benefits of trusts may be 
secured to the commuuity, wiijjout tjiose impe- 
dimeiiU with which they are now encumbered. 
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CHAPTER IX. 

Equity Practice. 
Tht Amicer. 



The more immediate points proposed to Ije 
examined, in regard to the Answer, are, how 
far the form of an answer might iu some cases 
*be dispensed with altogether ; whether the 
'iaode and system of answering is sufficiently 
'beneficial to the defendant; and whether, even 
'tinder the reformed practice, the defendant will 
'ihave all the advantage to which he is fairly 
'■entitled. The plaintiff has either a case which 
'lie can prove without any discovery from the 
fn efendant. or he wants that discovery to esta- 
Tilish his case. The defendant is held to every 
"tpecies of discovery, which may either be es- 
'iential to the plaintiff's title to equitahie relief, 
tor to establish his right at law. The answer 
*bf the defendant is not like the oath of the 
'i^arty, whetlier called for by the plaiutiiT or by 




the Court in codes founded on the civil law, 
where the plaintiff having referred to the de- 
fendant's oath, is bound by his answer. Nor 
is it like the oath that the defendant is entitled 
to offer in the action of debt upun simple con- 
tract at common law, where it is equally con- 
clusive. The answer in Equity, is a discovery 
which the plaintiff is entitled to use or not as 
he pleases, and just so far as he pleases ; it 
seems to be merely therefore justice, that the 
answer should in every respect be placed upon 
a footing as beneficial as possible to the de- 
fendant, provided the plaintiff has the means 
of meeting evasion, and insisting upon the 
discovery of the whole truth, 

In many cases the plaintiff has no occasion 
for any answer, and under such circumstances, 
allowing of course to the defendant an opportu- 
nity of stating his case in his answer, in order 
to adduce bis proofs, there seems no reason, 
why the plaintiff should not be at liberty 
to proceed to a hearing without an answer ; 
which at present he cannot do, except ^fter 
prosecuting the process of contempt to its 
utmcffit extent. It is true that |.he parties may 
consent to the patting in a mere formal ans^yer, 
wit/tout oath or signatuic, reducing tb^ gnawer 
to a mere form, but then the def^ndapt p«ay in 
every case, at bis option, take the vvhole ^i^e 



jofao'awering allow«d by the Court. By tlie 
present practice in the case of an amended bili, 
tlie plaintiff has the option of requiring an an- 
swer or not. and ia at liberty without an answer 
to proceed to prove the matter of the amend- 
ments. Is it not desirable to give the same 
option to the plaintiff of dispeneinf^ with an 
answer to his original bill ? The suggestion is 
made in the evidence of Hfr. Bickersteth, and 
is entitled to much consideration, in bills of 
foreclosure, he observes, where nothing is re- 
quired but to prove the mortgage deed ; in 
bills for specific performance where no more 
Is required than the proof of the agreement ; 
bilU for administration of assets where it is 
only requisite to prove the representation, and 
other similar cases, the plaintiff having the 
proof of the case in his possession, might, if be 
could waive an answer, be ready for a hearing 
in a few days after his bill was filed. He 
thinks that enabling the plaintiff to obtain a 
decree without answer, the defendant of course 
being at lil>erty to put in an answer, would be 
a great encouragement to him to do so. He 
proposes that the bill should contain an inti- 
mation that an answer was or was not required. 
Mr. Bickersteth even proposes to go farther, 
and that in some simple cases tlie subptsna 
might entirely supply the place of a bill, but if a 
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bill be drawn in a simple form, the pravitVtag 
a similar remedy under another name might 
only lead to more complication. The opinion, 
of Mr. Shadivell appears to tend to the same- 
point, he thinks that an alteration of this sort,' 
dispensing with an answer,njight be made with 
great convenience, the notice appearing upon' 
the face of the bill ; that there are many cases, 
in which it might be an advantage to the plain- 
tiff so to proceed ; cases on which all the facts 
are agreed on by the parties, and in which they 
might all be admitted in some very short way ; 
and although hedoesnottbinkasuhpcenaconld 
be made to answer the purpose of a bill, be 
sees no objection to the enabling the plaintiff 
in any case at his option to dispense with an 
answer. 

Exceptions to the sufficiency of answers are 
very common ; one important new rule pro- 
posed in the report is, that the Masters decision 
upon the insufficiency of answers shall be final, 
the master always taking into consideration 
the relevancy and materiality of the questions.' 
Upon this subject tlie opinion expressed by the 
Noble Author of the Considerations is highly 
important. He justly observes that the whole 
merits of the cause may depend upon the an- 
swer ; that attempts to exclude the final judg. 
ment of the Cour t itself on appeal from the 
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jadi^ment of inferior officers in matters of any 

importance, is liable to great objection, be- 
cause it may make the issue of a suit depend, 
not on the decision of the superior Judge, but 
on that of an inferior. That a power of judg- 
ment without appeal is always a dangerous 
power, and more especially when to be exercised 
fiot in open Court subject to general observation, 
, but in the private chamber of one of the ten 
' Masters in Chancery, when the other nine 
in a similar case might have decided otherwise, 
and the Court if it could be appealed to, would 
have given a contrary decision. 

This observation as applied to the decision o* 
a Master delivered in private, is of the highest 
value. According to the present constitution 
of the Court, so' long as the sittings of the 
Masters are in private, I cannot contemplate 
that decisions emanating from such an autho- 
rity, upon any thing beyond the mere limita- 
tion of lime for different proceedings, and the 
carrying into effect the order of the Court, — 
that any judgment upon the merits of the cause, 
so delivered, will be satisfactory to the public. 
But it will be one of the most important re- 
forms which I shall take the liberty, with much 
diffidence and true deference, to suggest, that 
I ithe sittings of the Masters should be in public. I 
jRiiP avyar^ of the objections that yf'\\\ be instantly 
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lirgeJ to sucli a proposal, — that their proceed- 
ings are in their nature not calculated to be 
conducted in public; (liat the common course 
of iheir business would be needlessly impeded, 
and their usefulness destroyed. Upon all these 
points I should be prepared to take issue. 
Matters of account, as is suggested byoneof the 
propositions might be referred for preparation, 
not for decision, to an accountant; or they 
might be prepared by a clerk, or by the master 
in private ; matters of substance in the account 
may form some of the most essential merits of 
the cause, and ought to be discussed in public. 
There may be private matters relating to family 
transactions, in cases of infancy, guardianship, 
lunacy, marriage settlements, and other cases of 
that nature, which the Master might in his dis- 
cretion think it more fitting to hear in private. 
Let him be at liberty to do so. General rules 
should always admit of exceptions where jus- 
tice or convenience requires ; but the great 
question is, whether if the Master's office is to 
be made of essential service in aiding the oper- 
ations of the Court, it is not absolutely neces- 
sary, for the secnrity and satisfaction of the 
public, that it be an open Court. 1 do not feel 
it necessary for this purpose to advert to the 
practice of gratuities to the Master's Clerks, and 
that of the Masters haviag been hitherto paid 



by fees depending on the length of the proceed- 
ings ; it is sufficient for the British people to 
knnw that such a custom has existed, to decide 
thai it shall uo longer be continued. 

There is a general intention to be collected 
from Ihe Report, that the functions of the Mas- 
ter Khould be enlarged, and the usefulness of 
that office extended. I much mistake the spi- 
rit of the Country, if that situation can be 
tniide acceptable for any higher purposes than 
those in whicli the Master is at preseut occupied, 
unless the whole raacliinery of this department 
of the Court be laid effectually open to the 
public view. Surely, had such been the sys- 
tem, the practice of gratuities to the clerks could 
never have so long existed. If, as the Commis- 
sioners justly observe, uniformity and regularity 
of practice be desirable, will not public sittings, 
and an habit of business being gone through at 
one time and not perpetually adjourned from 
one short sitting to another and an increased 
facility of attending by Counsel, tend much 
to obtain it ? There appears by many parts 
of the evidence to be a want of a uniform sys- 
tem of business in the Master's Offices, and 
if the new regulations introduce new principles, 
at the same time as far as they enlarge the dis- 
cretion and increase the authorityof theMasler, 
■ they miy- introduce further variations in prac- 
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new sTstem will want expeneaee to 
to work it right ; for tfaU paqxise the Report 
recofmnends coniinaoicaUoa between the Mas- 
ters, bot as Doifonnitj mn^ arise not only out 
of the practice of the iadifidoal Mastei?, 
bot lliat of the body of Solicitors aod CouDsel, 
it is more likely to come oat in a defined 
shai>e, from that compound of science and in- 
tellect which would be tlirown together in a 
public Court. Looking to the mere personal 
convenience of solicitors and couasel, and par- 
ticnlarly adverting to a point which the com- 
missioners have thought to demand a distinct 
propowlion, the attendance before Masters by 
Holrcitor's clcrkg, an open Court, in which a 
certain numljer of Masters would be sitting In 
different paKs at the same time, would prove 
pergOhallymuch more convenient to all parlies, 
and prevent a great waste of time in the present 
want of punctual altcnJanre to appointment, 
about which the evidence is full of coraplaiuts. 
The Report proposes to introduce viva voce 
examination by the Masters; — no oral ad- 
verne examination can be effectually conducted 
in private. This is an iniprovement of the 
liiglieut value, and is the admission of a princi< 
pie, which uu^bt tu be e;i tended to the whole 
.ijiBlem of obtaining evidence in Courts of 
-lilquittil; it is uf \&\\ie that it be introduced in 



any an^ every departraent. It may heeatu me-, 
plan of viva voce examination, as well as that 
of an inferior Court conducting matters o( 
lc;;al operation in detail, sitting in public, 
lias been tried in the case of Commissioners 
of Bankrupt; and that the result may not 
be such as to encourage imitation. The con- 
clusion from such an argument would be, not 
that Commissioners of Bankrupt ought to sit 
in private, but that a preference to privacy 
or publicity, as applied to the sitting of a 
Master of Chancery in the character of an 
Equity judge, (for in no part of his functions 
can he be considered in any other) is not to be 
drawn from the example of an individual sitting 
under a private commission. In short, much 
of the general obloquy by which the Court of 
Chancery has been assailed, originates from 
the Master's office ; and there is no part of 
the proceedings of the Court in which any 
effectual improvement, any convincing reform, 
would be more gratifying to the public. 

A snggestioii of much importance has been 
made l)y Mr. Mickersieth, and appears to meet 
with the approl»ation of Mr. Shadwell. — It 
rather appears that by the old practice, a de- 
fendant was examined viva voce upon the bill, 
and his answers reduced to writing ; that 
course is now only adopted after repeated in- 
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Bufficient answers, in the natnre of a punishment, 
and as a compulsory means of extracting from 
the defendant the truth. There are many 
cases of a complicated nature, where a defen- 
dant, without any personal communication with 
his counsel, and without better understanding 
legal points than can generally be expected, 
finds much difficulty in expressing the whole 
truth in legal language, adapted to interroga- 
tories in the plaintiffs bill. It appears by the 
evidence that this difficulty is often felt by 
counsel, and they may be sure it is not less 
often the source of distressing doubts to the 
solicitor and the conscientious defendant. To 
meet cases of this sort it is proposed, to autho- 
rise every defendant, instead of putting in an 
answer in writing, to submit to be orally exa- 
mined before the Master on the whole matter 
of the bill. Mr. Bickerstelk considers it as a 
matter of valuable privilege to a defendant, and 
Jfr.5/ia(?wc/? observes that a defendant's volun- 
tary exercise of such a power might be the 
saving of a great deal of trouble and expence to 
a plaintiff. In case of such an alteration, it will 
be necessary to have officers locally appointed 
for the purpose of taking answers in the coun- 
try, probably under the title of select Masters 
extraordinary, and who could in many other 
ways be made a most useful appendage to the 



Court. Such an alteration will be only a part of 
one general principle of reform in Equity juris- 
diction, namely, tiiat its operations ought to be 
brought more home, and laid more open to the 
public in all parts of the kingdom. It is a com- 
plaint occurring in various parts of the evidence, 
as well as apparent in the Report, and promi- 
nent in the Considerations, that much of the evil 
is to be attributed to the want of knowledge in 
the department of the solicitor. The great 
principle that I am adverting to, is the only 
effectual mode of diffusing into the Country 
that intelligence which the Court so much 
desires, and of which, if attainable, the advan- 
tage is beyond calculation. Mr. Bickersteth 
considers that if this system were adopted, of 
giving a defendant the option of being orally 
examined upon the hill, there would he an end 
of the necessity for the interrogatories ; that it 
ivoutd be sufficient to be understood to be the 
rule of the Court, that the defendant was bound 
to answer the whole statement in the bill as to 
all matters materially within his knowledge. 
If answers upon this principle could be gene- 
rally taken by persons competent to the busi- 
ness, it is not easy to conceive the extensive 
benefits that might be derived from such a prac- 
tice to the whole proceedings of the Court. 
In connection with this part of the subject 



it has beeu proposed that the defendant, after 
answer, should always have a right to examine 
a plaintiff without filiug a cross bill, — either 
upon interrogatories upon tiie matter of the 
bill, or by oral examination ; a plan impracti- 
cable without the aid of local officers. 

The proposition authorising the defendant 
to insist upon all matters of defence, by way of 
answer, is a most valuable acquisition to a de- 
fence in Equity. The grounds of this proposi- 
tion have been explained in the analysis of the 
Report, and it may probably be more matter of 
surprise that a contrary rule ever existed, than 
that the benefit proposed has been conceded. 

The author of the Considerations, how- 
ever, considers this proposition as involving 
questions of much difficulty, and admitting 
great room for doubt of its expediency ; but the 
weight of the evidence is decidedly in favor of 
it. The proposition goes to confer substantial 
justice on the defendant, and if there be those 
technical difficulties, which are apprehended 
in its application, the rules of the Court ought 
rather to be made to meet such difficulties, than 
on any account to interfere with the plain and 
palpable right that a defendant ought to have of 
insisting upon every matter of defence free from 
all technical impediments whatsoever. By the 
present intricacies of a plea, it is in evidence. 
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(bat a defendant is often deprived of the proper 
benefit of the merits of his case. 31i: Sicker- 
stet/i. Mi: Shadwell, and Mr. Roupell concur- 
decidedly in the ameadment proposed, and at 
least it ought to hare a fair trial. 

With regard to a Demurrer, or peremptory 
defence in law, it is often improperly reflected 
on, and discouraged. There is no doubt but 
that the time allowed for a demnrrer, even 
fvith the extension proposed in the new re- 
gulations, is too short to admit of parties not 
instantly aware of their right, and able to obtain 
the best advice, taking advantage of the proper 
defence that the law in such case allows them. 
The lime for demurring at all events ought to 
run only from the time of the defendant getting 
a copy of the bill, which is an atlditioual 
reason for requiring the plaintiff to serve a 
copy. If demurrers were more encouraged, 
there are many cases where, the facts being well 
known to both parties, the decision might be 
conveniently obtained upon a demurrer at a 
Tery early stage of the suit. 

It is difficult indeed to discover auy sound 
principle, by which the defendant in a Court 
of Equity, compelled to make every disco- 
very which may help the plaintiff in his 
remedy, should be in any way hampered in the 
conduct of his defence; and the permitting 
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anjr impediment to remain as to litnJi of time 
or fltrtctness of laD^oage, ia the puttiag in of 
Uia full defeuce in law or in fact, in the shape of 
a plea or demurrer, does appear to be an nnjoiit 
obstruction. So far as a plea ordemurrer stops 
the plaintiff in the discovery or relief he may be 
entitled to, it is evideotly just that there should 
be a speedy decision apon the validity of such 
a defence, so as to prevent its becoming the 
cause of vexation; but dispatch in decision is 
the business of the Court, aud in such cases 
delay becomes injustice; because a party runs 
the hazard of suffering in the real merits cf his 
case, by the want of that dispatch io judgment 
which he has a right to demaod. A)>snming 
then, there be no delay in giving the decision, 
there ought to be no restraint whatever upon 
the defendant as to the mode of his defence, and 
he ought to be fully at liberty to embody in bis 
defence, call it an answer or what you will, the 
whole matter of legal defence he may be advised 
he is entitled to. At law the plea must be, 
strict, because it must bring the matter to a 
point to be submitted to a jury ; and a demurrer 
must reduce the matter to a point of law, which 
being decided makes an end of the cause ; but 
in Equity the object of a demurrer is only to 
clear the way by a decision of some point of 
law, and if it goes against the defendant, it only 
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compels tiim to a furtlier answer ; ahd'ttiere can- 
be but tittle occasion for teclmical strictness in 
A plea, when the Court can deal with the whole 
case, can get at the truth, iu the form most ap- 
plicable to the particular questions which the 
suit involves, and mould the issues so as to 
meet the whole merits of the cause. 

Upon the subject of answers, itremains only 
' to notice the extraordinary rule that has 
hitherto prevented a defendant from having 
the fair benetit of his answer at the hearing. 
The plaintiff calls upon the defendant to dis- 
cover, to admit or deny, all the matters relevant 
to the case within his knOMledge. We have 
already observed, that the nature of an answer 
in Equity is, to give the plaintiff the benefit of 
each discovery, not to entitle the defendant to 
tlie benefit of his answer by way of proof — the 
consequence of this has been, that in practice 
the answer has never been considered, at the 
hearing before the judge, as any part of the 
pleadings, except so far as the plaintiff has 
thought fit to read that answer to the Court ; 
and not only so, but the plaintiff has been con- 
sidered at liberty to read any part of the 
answer he pleases, and all the privilege the 
defendant has had is, to compel him to read 
ont the sentence to the end, according to its 
grammatical construction. The new privilege 



propofled to the defendant is, that he shall be at 
liberty, in such case, to read any part of the 
answer which explains or quatifies the passage 
i-ead hy the plaintiff. Such a rule may be 
open even to more technical discussion than the 
existing one. Is it not better that all points, 
both of grammatical construction and of expla- 
natory or qualifying connection, should he 
entirely put an end lo, by one plain rule, which 
the justice of the case appears to demand; 
liberty to read the whole of the answer ? 

The proposition introduces the distincttoa 
of reading the answer of the defendant by way 
of explanation, without giving him the benefit 
of the facts sworn to in evidence, unless proved. 
In the explanatory paper annexed to the pro- 
positions, it is stated to have been pressed 
upon the Commissioners, that an entire alter- 
ation should be made in the existing rule; and 
that by analogy to the rule prevailing at law, 
the defendant should be at liberty to read the 
whole of his answer, if the plaintiff read any 
part of it. The reply there given to such a 
proposal is, that the effect might be to put the 
suitors to much additional expence ; that the 
plaintiff now only proves those facts essential 
to his case, which the defendant does not in his 
answer admit ; and as to those facts which the 
defendant does admit, the plaintiff reads the 



answer ; and the apprehension entertained is, 

that if the plaintiff, by reading any part of the 
answer, was held to admit the whole to be 
read, then he would never be able to read any 
part of the answer at all, if it contained any 
material fact either denied or affirmed, the truth 
of which the plaintiff controverted; and thus 
the plaintiff would be put to the expence of prov- 
ing that which the defendant was ready to admit. 
Sut this is assuming that the answer is to be 
considered as evidence, whereas the proposition 
assumes that no fact capable of proof is to be 
considered as in evidence, by being read from 
theanswer. Ln this sense, therefore, it is diffi- 
cult to understand why there should be any 
restriction at all upon either party, plaintiff or 
defendant, reading (he whole or any part of the 
answer, which as to all points not capable of 
other proof, it appears but justice the Court 
should hear. Mr. ShadiveU's evidence upon 
this subject appears to go the whole length of 
advising, in the strongest way, that the defendant 
should have the privilege of reading the whole 
of his answer, at least if the plaintiff reads any 
part of it, but even that condition hardly ap- 
pears to be necessary. The plaintiff has every 
advantage in accepting so much of the defen- 
dant'sanswerashechoosestoadmit.as evidence, 
and go into proof upon the rest, without in- 
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forming the defendant what he means to admit 
and what he means to prove, until after all 
opportunity of proof on the part of the defen- 
dant is over; the defendant is not entitled to 
insist upon his own answer as proof, upon any 
point capable of proof; lookina; then to this 
relative situation of the parlies at the hearing, it 
appears hut reasonahle that the defendant 
should be at liberty to read any part of hia 
answer by way of explanation to the Court. 

The true spirit and purport of every iruproTe- 
raent in Equity practice ought to be, to give to 
parties who are there compelled to submit all 
their rights to the decision of one man, the 
most speedy and effectual means of placing 
before that judge the whole merits of the case, 
otherwise that Court, which is essentially neces- 
sary for the maintenance of the varied interests 
of a free people, and calculated to meet injus- 
tice at every point, may, instead of being the 
best security of our rights, and the fountain of 
remedy, become oaly an engine of injustice 
and oppression. 
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CHAPTER X. 

Equity Practice^ 
The Masters Office. 



Next in importance to accelerating the 
decision of the cause by the Judge, is the con- 
duct of the suit in the Master's oiEce ; and the 
most efficient means of making that decision 
attainable, in a way satisfactory to the public, is 
to make it clear to public view, that every infor- 
mation bearing upon the merits of the cause, is 
necessarily laid open to the judge's mind. The 
great principle to be kept in view in all reform of 
Equity practice is, speedy and effectual inquiry 
into facts, and a speedy decision founded upon 
that inquiry; and in that inquiry the duty of 
the Master occupies a most important act. 

The nature of the jurisdiction of the Master 
is peculiar, neither strictly judicial nor strictly 
ministerial ; analogous in many respects to the 
character at common law, of the sheriff or the 
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"magistrate. The design of the Master a office 
is, to inquire and report to llie Court upon 
matters necessary for its information, in a 
way less dilatory and expensive, and more 
convenient to parJiVs,' th'aii by the common 
routine of adverse proceedings ; coii8ef|uently 
the same judicialisoverity cauUSt he there pre- 
served as is enforced in the Court; the forms 
of practice are properly more axiapted to the 
convenience of agents; and it is the latter 
principle, which probably has introduced much 
of that abuse which it becomes necessary to 

COUtFOUl. 

The first atid most eflident reform is thai 
suggested by the Commissioners, of placing" 
the Master more in the independent sitBation 
of a judge, by his being paid by salary instead 
of fe«s, and by making his decision in many 
cases iinal ; tlie next is, hy constituting the 
Maeter more an active power in the superio-' 
^ndance and acceleration of the cause. The 
ktt^r is an alteration grounded on the e:xpe> 
rieDce and recommendation of the Masters 
themselves : it has the good fortune to meet 
with the approbation of the aathor of the Con- 
siderations, it has received the decided appro- 
bation of the Commissioners, and is an expe- 
rment which carries along with it every fair 
hopeof GBcc£&a ; it is a system- however which' 
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•HI il in^ ai nP tQHbe'Vvorlcetl, before wewmijUB^ 
«*' its i'wlHe orefficieiiey ; apd the publicmusE 
Botbeitaught lo expect, that withowt their own 
foil antl nealous concnri-enoe Jii such a plan; 
the good eflects anticipated can be ultimately 
obtained. Jt is a large discretion, and, cbn^ 
nected willt the airthority of 6nal decision, wil^ 
lend to place itiie Master modi higher in 
puhltc^estimatiun than the station h^ at present 
enjoys; but such discretion cannot, as I have 
before observed, be safely and consistent^ 
entrusted to be exercised in private, and itWJil' 
be better to sofler a little inconvenience, and 
by degrees .to mould ihe forms of practice to 
itieet a public sitting, than to lose the benefit 
of this extended discretion, or of that other- 
wise valuable reform, which will fJace the. 
pcoqeedings in the Master's office, as well as 
all .adverse exairination of facts, befwe the 
public eye. 

Upon the propriety of paying the Masters 
by salary instead of fees, 'there cannot exist 
atdonbt. iTfae commissioners recommend the 
abolitiQ|v lofi the extraordinary rate of charge 
upon .ttfiice copies, and of gratnitles to thS 
MasterVi deck ; and that tho 'other fees f^mnkl' 
reniuin-ahdlform^afundfor the payment d£ithe 
salatieB. Jimust -however express my surprise 
thalttaftev Ibe.ielcpdsl^u io itbe > evidence,. itfa« 
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commissioners should havie recommended the 
continuance of any payment in the shape of a 
fee to the clerk. One cannot with feelings of 
cool calculation, read upon the evidence, that 
the chief clerk of the Master, has in some 
offices received upon an average above nine 
hundred pounds a year, in the way of gratuities. 
It is a practice none will be found to advocate 
or palliate ; if salary is to be preferred to fees 
to save the Master from suspicion, with ten 
times the force does such a motive apply to 
ih^ Clerk; the principle must be imperative, 
and no fee whatever must be suffered to pass 
directly, to the emolument of either. 

The duty of the master may be considered 
under these heads, — Deciding on disputed 
points of pleading," — Inquiring into facts, — 
Informing the judge as to the fitness of per- 
sons for places of trust, — or Executing the 
directions of the Court. In some of these. 
duties the Master may he considered as only 
called upon to act-when either party requests 
it { and in such cases, if time sufficient be given 
to ^11 parlies to bring forward their respective 
allegations, justice will authorise the Master, 
in default of due diligence, to decide for the 
vigilant against the negligent ; and the limiting 
a time at the discretion of the Master, within 
which each proceeding must be takep, with the 
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power in the Master of awarding costs, maf 
be sufficient to ensure due diligence in the 
cause. But as to many of these subjects of 
inquiry, such an exparle proceeding can have 
no practical application ; there may be nume- 
rous persons interested who are not parties 
in the cause, or not adequately represented in 
interest, persons who practically have no means 
of accelerating the business ; the object of the 
Court is to inquire into and ascertain certain 
facts or circumstances, without which it can- 
not proceed to judgment ; in such cases, it 
ia obviously proper that the Master should be 
authorised to direct every mode of proceeding 
which be in bis discretion may thinlt most 
proper for attaining the object in view. 

So far from its remaining matter of doubt, 
whether the Masters should proceed of their 
own discretion to direct proceedings in such 
cases, it will be rather matter of surprise, that 
their authority has not been considered as 
extending to it, without either legislative or 
judicial interference. It only wants an uniform 
regulation of practice, founded upon this prin- 
ciple, to infuse the desired activity into this 
part of the proceedings. If the matter of in- 
^niry affects the iuterest only of the direct 
parties to tbe suit, then all that the Master 
£aii do, is to lay down the course in Mhich the 




inquiry is to be conducted, and to limjl ilie 
times nithia ubicli each part of it is to be 
completed; and if tlie agents on both sides 
are negligCDt, and tbe Master lies' given notice, 

which he often with much advantage might. do, 
to tbe jtaTty himself, of the course he is adopt- 
ing, all possible ground of coDiplaint lor delay 
would be removed. But where the Inquiry 
affec(s a class of persons, such as a set of cre- 
ditors under an administrative suit, or of rela-' 
lions under a residuary bequest, the Master 
should direct tlie proceedings in the most 
efficient way for attaining the oliject in view, 
without reference to the particular conveni- 
ence, and without being subjected to the negli- 
gence, of the agents conducting the cause. 

This active power in the Master is under the 
present propositions confined to matters re- 
fprred to him for enquiry ; and it is not pro- 
posed to give him any direct interfereuce in> 
the pleadings, or in controuling the course of 
the Buit. But it may be very useful to 
(consider, bow far some interference of the, 
Court or the Master would not beadvantageoust 
in bringing the pleadings to the , proper legab 
points inqu€;stion, and, directing the necessary; 
inquiries wliereon to found the decision o^' 
the Courl upon those points. It is a proposal [ 
in the evidence of Mr, Jiickersi&Ui, that everyt 
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|«ause should ittimediatelj' on its being iiislf- 
1 tuted, b« placed under the direction of a 
paTlicuhir Master, who shonld have the govern- 
ment and. guidance of it, in all its future 
proceedings. The genera! principle of legal 
proceeding in this Country h, that parties 
shall bo left to conduct their causes in their 
own way, and no ottier plan would be 
eongenial to the haWts of the People, or so well 
aklapted to the maintaining the high character 
of the Knglish Bar, and the incalculable 
bene6ta derived from that character to the 
Country. But there does appear to be wanting 
IB the conduct of an Equity suit some active 
controulinjr judicial poiver, immediatefif after 
the pleadings, in order to give the cause its 
due direction ; to keep the parties in their 
right courae ; to point out the subjects of 
[ inquiry that may be necessary for the infor- 
mation of the Court, and the proper mode 
of proceeding in that object ; to decide whether 
all necessary parties may be before the Court, 
and what more parties may be requisite to be 
cited ; to say whether the several inquiries 
ought to precede the hearing of the cause or 
to wait for the decision ; to suggest the 
modes of proceeding upon detached parts of 
the cause, whiclj may save the time of the 
Court and the |>ocket of the party; in short 
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to direct what proceedings are necessary, and 
to place the merits of the cause before the 
Court in a way rr-oat beneficial to the suitors. 
It is a plan which may not apply to all 
causes, but considering the variety of agents 
concerned in the conduct of Equity suits, 
the hitlierto undefined practice of the Court, 
and the important alterations proposed ; to the 
Country practitioner at least, and to parties 
dispersed about the Country, the existence of 
such a controuling power might prove of 
most essential service. 

Now it is impossible not to perceive, that 
if such a directing power could be beneficially 
introduced, the character of the Master is that 
which might with most obvious advantage be 
invested with it; and before we proceed to 
a further -discussion of the iMaster's duties, it 
may tend much to the elucidation of the whole 
of this part of the subject, to take a view of 
the course of proceedings in the Courts of 
Scotland. 



7ViC Courts of Scotland. 

Founded on the result of Parliamentary 
inquiry into the practice of the Courts of 
Scotland, the Legislature, by an act of, the] 
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sixth of his preseol Majesty, Lave laid down 
a course of proceeding in prlain and explicit 
language, applicalile in its principles to the 
proceedings of all Courts, and from which 
hints might he advantageously derived for the 
improvement of practice in the Courts of every 
branch of jurisdiction in this Country- 

The summons sets forth in explicit terms the 
nature and ground of tlie complaint, and the 
conclusions which the pursuer is bylaw entitled 
to deduce therefrum; the defender is in like 
manner in his defence to state in explicit terras 
every matter dilatory and peremptory on which 
he means to rely, and to meet the pursuer's 
statement, either by denying or admitting the 
facts, and in answer setting forth in explicit 
terms the facts on which he founds his defence, 
8ubjoining a summary of the pleas in law which 
he proposes to maintain. Along with the 
summons and the defence, the parties are re- 
spectively to produce all wrilings in their 
power. The averments are then made up and 
authenticated in a record. Tlie lord ordinary, 
at the first calling of the cause, hears the par- 
ties on the dilatory defences, reserving the 
consideration of such as require proof, until 
the peremptory defences are pleaded, and the 
record adjusted; if he sustains any dilatory 
defence to the effect of disiuissing the action 
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he at the same time determines the matter of 
costs, but if he repels such defences, the cause 
proceeds in its coune of preparation, reserving 
the costs to the final decision ; the judgment 
of the lord ordinary is on dilatory defences 
final, unless the pursuer or defender, within 
21 days, appeals to the judges of the inner 
house. 

Where no dilatory defence is stated, or all 
such are repelled, the lord ordinary proceeds 
to examine the correctness of the summons 
and of the peremptory defences, and if it 
appears to him that the ground of action 
is not set forth in terms sufficiently clear, 
or the conclusion not legally deduced, be 
may dismiss the action decerning for exr- 
peaces, and reserving to the pursuer bia 
right to bring a new action, or he may 
order an amendment of the libel and decree 
against the pursuer for expences ; or if it 
appear that the defender has not set forth 
bis peremptory defences in terms sufficiently 
explicit in fact, and correct in law, be niay 
order defences more satisfactory aud correct 
to be given in, and decree against the defender 
for expences, the judge's decision in this res- 
pect being final, unless appealed from 
31 days. 

If the lord ordinary be satisfied that Ota 
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summons and defences are correct, and that no 
further disclosure of facts or of pleas is neces- 
sary fur the due preparation of the cause, he re- 
quires the parties to state positively whether Ihey 
are willing to hold the summons and defences 
final, and if they so agree, then the clerk 
makes a minute of their assent, aud the record 
is complete. 

Where the parties do not agree to hold the 
summons and defences final, or where the judge 
thinks fit, he orders the pursuer or defender 
to give in, the one a condescendence, the other 
an answer or mutual condescendence, setting 
forth without argument, under distinct heads, 
all facts which they aver and offer to prove ; 
and along with such condescendence the par- 
ties are to produce all wrilinffs. The parties 
are then permitted to revise their condescen- 
dences, each party lodging with the clerk a 
concise note signed by counsel, of his pleas 
in law. 

The parties then appear again before the 
lord ordinary, for the purpose of Jinalli/ adjust- 
ing their respective averments of fact, and 
notes of pleas, when it becomes the duty of 
the judge to hear their explanations, and exa- 
mine their statements, and to suggest any new 
plea which may to him appear necessary to 
exhaust the whole disputable matter in law or 



foci in Ibe caase; aHer wbich the adjusted •' 
pleadings are sabscribed by counsel, and the 
record atitbenticated by the judse. which fore- 
closes the parties from any new statement, ' 
except that it remains competent to either-: 
party in the course of a cause to state matter of 
fact, newly come to his knoicledge, or emei^-- 
ing since the commencement, «ilh leave of 
' the judge, and on payment of costs, such 
new matter to be stated witliin a limited time' 
in a condescendence, to which the adverser" 
party has an opportunity to auswer. 

The pleas thus stated are held as the sole' 
ground of action, provided that any new plea,'\a 
relation to the facts alleged, may at any time 
be snggesled by the Court. The lord ordinary 
in every instance, according to circumstances,- 
fixes the time within whicli the pleadings 
are (o be lodged, which is not extended but 
on payment of expenses, unless before the 
period fixed, special application be made for 
prorogation, which is never granted but on 
cause shewn, nor oftener than once; and oit' 
failure to lodge pleadings within the time 
limited, they are excluded. 

After the record is closed, when it appears 
that the parties have admitted on record all 
the facts requisite to the decision, the lord 
ordinary may proceed to decide the cause. 
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or take it for judgment to the Inner Ilottse. 
Wliere the parties differ as to facts, which 
do not require to he ascertained hy jury, 
the lord ordinary gives such orders for the 
ascertainment of facts as to him appears expe- 
dient, and sucii order isHnal, unless appealed 
from within 21 days, Where the parties differ 
as to facts which require to be ascertained by 
jury, the lord ordinary either remits the whole 
cause to i\\ejury Court, or sends to that Court 
a particular issue, and his order in this respect 
is final. 

When by these means the cause is by the 
admission of the parlies, or the course of the 
proceedings, fit iot decision in the Court of 
sessions, without jury trial, or when the parties 
concur in desiring to have a question of law 
or relevancy determined previous to jury trial, 
or when it is finally ordered by the Court, 
that any question of law or relevancy shall be 
so determined, or when the cause comes back 
•to the Court with the verdict of the jury, the 
lord ordinary either proceeds to decide the 
cause, or lie takes it to the inner house as he 
thinks best; and he may order the whole or 
any part of the cause to he argued before him, 
or direct cases in writing to be prepared and 
interchanged, after which the parties are to 
have an opportunity of being heard. 
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Every Interlocutor of the lord ordinary it 
sabject to appeal to the inner faoase within 21 
days from ils date, and the party is required 
to print for the ase of the judges the record 
and cases, and to deliver six copies to the 
a;:ent of the opposite party; or if cases have 
not heen ordered, the Coart may appoint 
cases to be prepared and printed, and the 
Conrt orders arguments by coHnsel from time 
to time as it may thtnk proper. 

The lord ordinary may after intimation to 
the parties report verhally to the inner-house, 
any incidental matter, which may he disposed 
of upon argument, noless the Court orders 
cases. 

Where the lord ordinary takes the whole 
cause to the inner house, he orders the parties , 
to prepare and interchange cases; the case 
commences with a copy of the record as authen- 
ticated, and each ground of law or plea as 
stated in the record is separately argued. All 
appeals to the house of lords are limited to 2 
years after the pronouncing the decree, or if 
the parly he absent from the kingdom h 
years, or within 2 years after his return, or 2 
years after expiration of infancy or lunacy. 
The authenticated record and printed cases 
form a document calculated to lay before 
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tlie House of Lords, in the case of appeal, a full 
slateinent of the cause. 

Provision is also made for extending these 
regulations lo the [iroceedings in the Ecclesi- 
astical, Admirally, and other inferior Courts, 
BO as to establit-h an vnijormity of practice, 
and to follow out the spirit of the act, so 
far as may be couiiisleut with local circum* 
staocfs. 

It may not he deemed superfluous to have 
thus detailed the course of proceeding in the 
Scotch Courts. The plan of assimilating the 
practice of different Courts, is one of much 
interest, and which might he followed up in 
this part of the Island with very fair prospect 
of success; it would tend to the simplifying of 
proceedings, bringing them more to the level 
of common understanding, and making them 
more easy to be worked by the class of persons 
to whom they must be entrusted. In adverting 
to prolixity in Kquity proceedings, it is not to 
be assumed that proceedings either in Courts of 
law or of Ecclesiastical jurisdiction are free 
from a similar objection, and success in any 
amendment of Equity practice may only the 
more awaken public attention to a similar re- 
form of proceedings in other Courts. 

The principle of Scotch proceedings, more 
immediately applicable to our present purpose. 
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m that of the judicial controuUmg power over 
the pleadings. How far sach a system does 
or may work well in Scotland, where it is 
foanded on previous forms of proceeding, it 
would lie presumptuous in me to say ; bat in 
England I assume it to be clear, that the genius 
of our jurisprudence will not admit any such 
direct interference ; still it may be quite 
conslMteiit with principle, and highly advan- 
tageous in accelerating Equity suits, if the 
pleadings could be, immediately on their being 
concluded, submitted to judicial investigation, 
either to the Master, or to the Court ; so as to 
ensure the cause going on in the right course, 
without a most lamentable waste of time and 
money. Upon this point the evidence of Mr. 
Houpell offers some very valuable suggestions; 
his proposal is, that after answer, if the plaintiff 
does not reply within a month it should be 
competent to a defendant to set down the cause 
for hearing, and after the plaintiff has replied, 
Aer should immediately do so; so that every 
cause sliould» within a short time after answer, 
lie /icYii^rf npoH the pleadings and documentary 
evidence. Upon this hearing, the Court and 
the parties would at the outset be enabled to 
judge of the proper course that the cause ought 
to take ; bills filed merely for discovery, or for 
delaji or vexation, would be in a situation to 
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be at once dismissed ; such suits as invol^d 
matters of account would be referred to the 
Master; others which required an issue might 
be sent to a jury, and such as might be decided 
upon evidence, would Ite referred to proof in 
the usual course. 

By this interlocutory proceeding, the parties 
would be barred from all power of suspending 
their causes ; all would be brought to the view 
of the Court, and submitted to judicial consi- 
deration at the earliest stage, and those only 
permitted to linger through the present forms 
which should be shewn to require it. Mr. 
Roopell anticipates that by some short pro- 
ceeding of Ibis sort, nifie tenths o( the causes 
might be disposed of within a few months after 
their commencement. The great delay arises 
between the answer and the hearing; it is 
during that interval that by deaths of parties 
suits become abated, and bills of revivor be- 
come necessary ; marriages of parlies, and 
selllemenls of their property, bankruptcies and 
assignments of interest; birth of children and 
other changes of interests, make it necessary to 
file supplemental bills ; petitions and motions 
for interlocutory orders are multiplied, where 
the cause itself, vihen brought to a bearing, 
must after all this delay be referred to the 
Master, sent to an issue, or dismissed ;— and 
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where m mauy cases tlie decree is ia the ea^ 
merely one of course . 

Iq tUe present mode of proceeding, a cause 
may occasionaity be heard out of its course, aa 
a short cause, but this can only be by coaseot 
of parties, where all arecooipeteDt to consent, 
otherwise a cause which might have been Kum- 
marily disposed of, or instantly accelerated, is 
set down perhaps at the bottom of a list of 
200 causes, and goes through all the stages of 
the most complicated suit. This plan ha^ 
already in some degree been submitted to ex- 
periment ia the case of bills for specific per- 
formance, where after answer, if the case turn 
only upon title, either party is allowed upoii 
motion to have the matter referred to the 
Mastery and the want of such a privilege ia 
constantly made the ground of motions to the 
Court for au injunction, or receiver, or some 
other relief on the discussion of which the. 
judgment of the Court may be ascertained 
incidentally upon the main question in the 
cause. 

The question is, whether the principle of, 
judicial controul over the pleadings adopted 
in Scotch practice, and the course af proceed- 
ing thus suggested by Mr. Roupell, might 
not be in some measure advantageously com- 
bined ia our Courts of Equity. Why shoold 



toot the pleadings immediately as they are 
concluded, lie referred to the Master to whom 
the cause is originally ascribed, whose duty it 
should be, not as in Scotland to controul 
the parties in their pleadings, but to reduce 
the averments actually on record, to points of 
law and fact, and state them summarily under 
distinct heads, by which the whole matter of 
the pleadings might be made more intelligible 
to all concerned, and much labour be saved to 
the Court. It would be an improvement in 
practice, if the summary oj the pleadings thus 
deduced, were ordered to be printed at the 
charge of the plaintifT, and copies delivered 
to the Master, to the opposite party, and ulti- 
mately to the Court ; the cause would then be 
ripe for the first hearing, in a shape in which 
it might be taken, if required, as a short cause, 
with little of the present delay, and all of the 
benefit that is anticipated, 

I am awdre that the Report proposes to meet 
the case under consideration, by providing^ 
that after answer, any party or person inter- 
ested, may apply "ummarihj for such a decree 
as shall appear to be ultimately necessary on 
the face of the pleadings; and that the Court 
may by interlocutory order, on tnotion by any 
party, direct any inquiry, so that the Master's 
report may come on io be heard at the same 
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Mf. U/0m^ffX% fmnsff^sOa/sm goes 
tli^ iHtfif iHeafMf^ Ik: rrroMMi lii would be 
CMifNilMprf <Hi tiK; portiei ; lAcf , il k poanble, 
maf m4 be eoDf^caieaty b«t k dwie any t^lqec- 
i¥m Up M^mmf^ either paitj to wtl down the 
caiMe for Miefa beaiin;; ! and im aid of the same 
pfiuaplef my proposition wooM be, that the 
pleadmg» sboald^ in ewetj caose, immediately 
on their cooclommy be sobmitted tojtuUeud 
preparationf thus pointing oat the propriety, 
where rach might exist, of that early hear* 
ing Of interlocutory judgment, which the 
Commissioners by their propositions recom-* 
mendt At the same time, such a judicial sam- 
mary of the pleadings woold form a docU'- 
menti which might much &cilitate the pro- 
ceedings before the Master, become the ground-r 
work for the examination of witnesses , assist 
In drawing up the decree, and offer a summary 
of the cause by way of case, in the event of an 
Appeal. 




Examination of Witnesses. 



The inquiry is now arrived at that stage of 
the suit, where the plaintiff having obtained 
the discovery he seeks, and the defendant 
having had an opportunity also of interrogating 
the plaintiff as faras he may have found neces- 
sary to his case, the pleadings are concluded, 
and each party is entitled to go to proof upon 
the facts they may have severally ailedged. 
The mode of taking that evidence so as to put 
the judge in possession of the whole merits, 
as far as facts are concerned, in a way satis- 
factory to the Court and to the parties, is 
obviously a matter of the iirst importance. If 
the interests at stake in Courts of Equity de- 
mand the best and most satisfactory mode of 
trial ; if it be material that facts upon which 
the issue of a cause depends should be pre- 
sented to the judge in a way to satisfy the con- 
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science of the Court, and to oljlain the acqui- 
escence of the parties ; in short, if causes are 
(o be decided upon evidence, surely it must 
want but little of argument in support of the 
proposition, that such evidenL-e ought to be Ihe 
best, which the nature of the case will admit. 

The whole of the evidence in Equity causes 
is taken in secret, excluding the presence of the 
parties, upon written interrogatories, exhibited 
before tlie witness is produced. Upon petition, 
ill bankruptcy, and in all summary proceedings, 
the Evidence is by voluntary affidavit, Jn 
causes, the credit of the witness can be 
tried only by a cross examination, conducted 
upon interrogatories prepared without aay 
knowledge of the evidence in chief. In sunu- 
mary proceedings, the matters of an affidavit 
can he met only by counter affidavits. 

The great question for consideration is, whe- 
ther this be a satisfactory mode of getting at 
the truth 1 and that is the ouly question ; be- 
cause if it be not, no argument for the conli- 
niiance of the practice, derived from any sup- 
posed inconvenience in reforming it, ougbt to 
be of the least avail. With the greatest defer- 
ence to thoKe high authorities by which this 
mode of examination is defended, J am firmljr 
persuaded that the public will be convincfd 
that it is nut either the most efiectua^ pr the 



most convenient mode of obtaining the truth, 
and therefore that it ought not to be suffered 
to continue. 

The only remedy proposed by the Report 
for the imperfections which the Com miss tone is 
idmit, is the substitution of permanent exa- 
miners to travel into the Country, instead of 
those by the present practice appuinled by the 
parties, and some very minor reguliUions as to 
the mode of taking down the evidence. The 
imperfections are admitted, and when nothing 
but a complete alteration can cure the evil, 
Ruch partial amendments will only serve to 
perpetuate the grievance. It seems to Ije 
apprehended, that taking the evidence viva 
voce, is either in itself impracticable, or that 
euch a reform would introduce some fearful 
innovation in the constitution of the Court. 
But it may be, that we shall be convinced that 
the practice originated in an erroneous view 
of the sound principles of jui^tice; and that 
the existing mode of proceeding is more prac- 
tically inconvenient, than that which is pro- 
posed to be substituted. 

It may he utseful to inquire, how secret exa- 
mination was originally introduced. There is 
little doubt, but that in the Roman Courts, 
■witnesses were examined viva voce in public ; 
it is impossible on any other supposition to 
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understand the rules laid down for their orators 
in cross examination ; and Heineccius attri- 
butes the existing practice of requiring the 
parties to be present at the produciion of the 
witnesses, and not at tlieir examination, to 
an erroneous construction of the lext of tlie 
civil law; the judge was certainly always 
understood to be in possession, not only 
of the matter of the evidence, but the man- 
ner in which it was given; and it is impos- 
sible to believe that justice can generally 
have been administered iu any civilized nation, 
upon any other principle. It would be to no 
purpose more minutely to inquire, how and 
when the practice was introduced inlo onr 
Courts of Equity, and of Ecclesiastical jurisdic- 
tion ; it may be sufficitnt lo know that secret 
examination is no more authorised by the best 
European Codes, than it is borne ont by prin- 
ciple. In France the witnesses are examined 
separately, but in the presence oi the parties; 
and in Scotland the parties and witnes^^es are 
subject to cross examination, as they would be 
in our Courts of Law ; in both Countries the 
examinations are in general taken before the 
judge, but in many instances are taken before 
Commissioners, and reported in writing to 
the Court. 

To examine more closely the evils arising 



fyara the present system, and ibe Jbenefits ^( 

,viva Toce examioation; it is necessary ;to 
consider tlie nature of Equity pleadings, ^nd the 
subjects to which the evidence there appliep. 
It may he true that a large proportion pf 
lEquity jurisdiction is founded on wipitten 
jdocuments ; but it is eqnally clear, ^h^t very 
much of the subject nl£^tter there ,to ,be e?m- 
tnined, peculiarly requires the very be^t mode 
pf eliciting^ the truth; and that, not iii the 
fhajie of an issue submitted to the verdict of 
fi. jury, but in such a form, as when presented 
ibr the deliheraite decision of the j udge, is most 
■calculated to produce satisfaction to ihis own 
conscience and ito the parties. 
^ Is the question whether a legal agreement 
exists, founded on a verbal compact ?— is the 
-consideration of a promise the tjuestion in dis- 
pute, — is fraud or circumvention alleged, — is 
.a secret trust to be sifled, — is notice the point 
;9t issue, — is a right of tithes in litigation, — 
or are any of those various inquiries into 
/pets which occur in the course of equitable 
investigation, to be followed up? How is it 
. possible that the examination of witnesses 
;; upon written interrogation, without the pre- 
^^nce of any person that knows any thing^of 
,i|be cirQUQi^tapces, can be attended .with a 



satisfactory result ? The Commissioners are 
satisfied that the instances are rare in which 
any suspicion can attach of ultimate injustice, 
in consequence of the existing mode of taking 
evidence ; — but that is a very narrow way 
of viewing the question: the point is not 
whether the judge, according to what he sees 
returned to hira as evidence, is satisfied 
that he is in possession of the full merits of 
the case (however difficult I may find it to 
reconcile to my own notions the opinion of 
the Commissioners even to that extent) but 
■whether the parties are satisfied that the Judge 
is in possession of the merits ; and there is 
more of evil arising from thii source, than 
perhaps judges are in the exact situation 
readily to apprehend. 

It is not solely upon the principle of arriving 
at the truti), unassailable as that position is, 
that 1 would rest the argument for viva voce 
examination. One of the most important 
principles desirable in Equity proceedings ia 
publicity; one great evil the public feel is, 
a sort of mystery which involves these suits» 
often keeping out of sight during their pro- 
gress the real merits of the cause, so that 
ultimately when it comes for decision, the 
original occasion of the litigation is forgotten, 
the original parties concerned are gone, and 
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it is al last discovered that the real point at 
issue, had it been understood in the outset, 
would have been long ago amicably settled. 
This want of publicity leaves no place for the 
operation of public feeling, it admits no 
discussion which might lead the litigants to 
a more just view of the real merits of their 
case, it keeps the parties themselves from 
that knowledge of the proceedings which 
would enable them to go straight forward to 
the object in view, and it so far keeps out of 
public sight the whole machinery, as much to 
have contributed to the exposing the con- 
stitution of the Court to those exaggerated 
animadversions of which it has been the 
subject. 

However much the technical forms of our 
Courts of Law may be fairly the object of 
censure, yet the people acknowledge that sub- 
stantial justice is ^//cre speedily administered ; 
the examination of the merits takes place at 
home, but in Equity practice, the pleadings 
and evidence at no period come before the 
parties, in any complete intelligible shape. 
The parties may be satisfied iu the end, that 
;the matter has undergone tlie most patient 
investigation by the judge, and that the deci- 
sion is grounded upon the soundest principles 
^f Jaw, — tliere ,ia nj) reasoft \»hy they should 
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Aot also Iiave tlie advantage of lielter uritfet^ 
standing the progress of the suit, of meeting 
the drfficulttes as they occur, of watching the 
conduct of their agents, of entering into direct 
discussions and arrangements, and at all 
events becoming better prepared for the pro- 
bable event of the cause. In this sense the 
whole course of Equity practice is at presenE 
secret; the pleadings are of that complicated 
form that they are never presented to the par- 
ties in a shape to he understood, and fronl 
any participation in the essentiaWnquiry into 
matters of fact the party is positively ex- 
cluded. Where knavery or fraud, interest or 
obstinacy, prolong the suit, publicity would 
lay it open to reprobation and defeat. 

The principle of viva voce examination is 
not perhaps seriously controverted ; but it li 
said that it cannot be adopted without more 
of delay, expence and inconvenience to the 
parties, than under the present system. If 
then it can be shewn that delay, expence, and 
inconvenience would probably be avoided by 
a plan for viva voce examination, the experi- 
ment at least ought to be tried. The great 
expence of examining witnesses is in jouniieB 
and maintenance of witnesses, and the time of 
the solicitors and examiners ; now if Courts 
for examination were provided in London and 



in all tlie principal drstricts in the coaDlPy^ 
partly permanently resident, and partly by 
means of periodical circuits; if those Courts 
consisted of persons competent by their weight 
and authority to conduct examinations with 
dispatch, and if thus all ibe witnesses could 
be produced and the examinations concluded 
at one time, subject always to further examina- 
tions by direction of the Court, it is difficult 
to perceive how either the delay, expence, 
or inconvenience of such a course would be 
greater than at present, where every witness 
must either be produced in London, or there 
must be a special commission for examination 
in the country. 

But the grounds for preferring public exami- 
nation do not rest here. Equity pleadings 
are not calculated to reduce the matters in 
tjuestion to any very precise points; each 
party is at liberty to give evidence in any 
■way relevant to his case ; for this purpose a 
set of interrogatories is prepared by counsel, 
applied to what he considers ought to be 
proved, with little reference to the circum- 
stances of the persons who are to be pro- 
duced to prove it. The witnesses are then 
placed before the examiner, who is tied down 
to his interrogatory, and at present is either 
a person named by the party, or a public 



examiner without any local knowledge wliat- 
ever; the witness gives his answer just as far 
as lie pleases to give it, and no farther, either 
incomplete from ignorance, evasive from design, 
or argumentative from partiality, as may hap- 
pen to fall in with the circumstances in which 
he is placeil, and which nothing short of a 
public examination can possibly controul. 

It stands on the evidence of one of the exa- 
miners, that frequently al' the interrogatories 
heing found inapplicable to what the witness 
has to say, it is brought out by accident under 
the sweeping interrogatory at the end, " whe- 
" ther he knows of any thing beneficial to the 
" party on whose belialf he appears j" and in 
answer to which the examiner hitherto faas had 
no authority to reject any thing the witness 
has chosen to have set down. 

Then comes the cross examination, as to 
which, although it may be true that the mode of 
examination often indiscriminately applied at 
the Assizes, is not a practice Lo be imitated ; yet 
if cross examination be of any use at all, the 
idea of obtaining any beneficial effect from it 
in the present mode, is literally absurd. It 
is justly observed by Mr. Sbadwell, that upon 
the present plan you may be morally sure that 
you have not got upon the deposition, the 
answer which the witness gives; — and it can 
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•only be necessary for a moment to considw 
that no question can be asked arising out of 
what the witness has said, to see at once that 
the whole course of examination upon written 
inter ro;;atorie9 by the one party or the other, 
Ro far from necegaarily producing a conviction 
that the truth has been obtained, is rather cal- 
culated to instil the conviction, that the depo- 
sition does not represent to the judge, either 
"what the witness meant to say, or could have 
said upon the subject. 

Simplicity is the beauty of all legal pro- 
ceedings; the parties having concluded their 
pleadings, a time and place should be assigned 
for each producing his proofs, to be examined 
Itefore a judge in their presence, and cross 
examined at their pleasure; this is a course 
which all the world would understand, and 
would at once infuse an activity and interest 
into the cause which in vain you may endea- 
vour to awaken, by any other alteration of 
practice whatever; there would bene difficulty 
in adopting such a course in all examinations 
both in Courts of Equity and Ecclesiastical 
Courts, and in following out the same prin- 
ciple in bankruptcy, and in every inquiry in 
' all sorts of suits of proceedings in every Court 
in the kingdom. The parties ought lo be left 
at liberty up lo the very moment of proof and 




during the examination, of producing any and 
every species of evidence they may think bestj 
there is only wanting a judge to confine tlie 
matter of proof to the facts at issue, to decide 
on questions of competency, and to restrict the 
examinations to what may be evidence accotd- 
iag to the sonnd rules of lavT. The course 
which Courts of Equity have found -it ueces- 
sary to adopt, in order to admit objections-to 
-the competency of witnesses, and even to their 
credibility, after publication, is the most incon- 
-Tenient imaginable ; for supposing a deposition 
to be not within the rules of evidence, or 
the witness to be open to objectious to bin 
competency, the only course is to suppress 
the deposition altogether, and the party is 
deprived of giving other evidence to the same 
point; or perhaps if these defects in the de- 
positions are not discovered, the cause .may 
be left to depend on evidence which, had the 
examination been properly conducted, would 
never have been admitted. 1 find in the 
evidence the following question and answer — 
" In point of fact, in your experience, have you 
« found that a great deal of trash conies out 
" in the shape of evidence from the Examiner'^ 
" Office? — A monstrous quantity,; so .that 
" it is almost the practice to read a great de^l 
" of stuff straight forward, and then leave 
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[fit to the Judge to reject a great deal of it 
' as it occurs." — I will not endeavour to add 
I to tbe force of this observation ; but we may 
I Just notice in passing, that all this trash and 
*''i^ is io be office copied, and recopied, 
into the briefs, and forms part of all the sub- 
sequent proceedings. 

I What is the advantage of secrecy ? — That 
H>ne witness shall no( learn his lesson from 
another, or perhaps it may be, that the witness 
^all not be intimidated by the party, or 
ihat a party shall not bolster up a weak case. 
— Now as to the first point, the witness is not 
in fact prevented from immediately telling the 
whole to the party, and to other unexamined 
Kivitnesses ; the persons excluded from being 
B^rivy to the examination are the parties, the 
Hciily persons whose presence at that time 
H-fipuld be useful ; and the only persons whom 
H^ere could be any pretence to exclude from a 
■knowledge of what is sworn, the other un- 
f examined witnesses, are not excluded. As 
to intimidation, the time is gone by, when 
that could be any subject of apprehension ; 
and unless the testimony is to remain a secret 
forever, it has no application. With regard 
to the bolstering up a case ; what is (he intent 
of evidence but an opportunity to the party 
to prove his allegations? You now encourage, 
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nay force filna to fator bis witastSBes by tliia 
very secrecy, and by depriviag him of the 
mean» of asking the questions he would desire, 
(for the interrogatories drawn by his connsd 
cannot in common sense be esteemed to be 
such) and you cause tlie production of per- 
haps ten, to prove what one, if submitted to a 
fair open cxaniinatton, would have satisfac- 
torily established. If there be any force in 
this oljjeclion to public examination, it applies 
to our boasted trial by Jury, and to the prac- 
tice of all Courtsof general jurisdiction in the 
jurisprudence of all modern Nations. 

The Commissioners observe, that the Judge 
wlio decides the cause could never have 
the benefit of an oral examinatiou, by obser- 
vation of the demeanour and condnct of 
the witness, unless he was to take all ex- 
amhiations in person ; so that, either the Court 
of Chancery must be perpetually going the 
circuits of the Country, or the witnesses be 
brought to London; — that if evidence were 
taken viva voce, no Judge might be present 
of sufficient authority to controul the exami- 
nation, and that iu cases of doubt recourse- 
must still be had to a trial by Jury ; adding, 
that the existing plan has this advantage,' 
that it preserves and records the evideace. 

Now evidence might be equally well re- 
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corded, under a public as under a private 
m i nation ; it is so done in France and Scot- 
laud; it is done before committees of the 
House of Commons, before Commissioners of 
bankrupts; and so far from there being any 
additional difBculty in recording the evidence 
when taken before a competent judge in a 
public Court, I am confident the compressed 
mode in which evidence would then be given^ 
would give a great facility in reducing it to a 
written record ; and the bulk would be reduced, 
and not increased, for besides the improved 
compression inform, the niimher of witnesses 
would probably be much lessened, because a 
party instead of loading the case, as he now 
does, with all the witnesses he can collect, upon 
every circumstance he has )o prove, would 
never run the hazard of producing a single uo-^ 
necessary witness upon any point. 

With respect to the relying, as a general 
^ule, cu ultimate resort to a jury upon all dis- 
puted facia ; it would be a course much 
more subversive of the whole constitution of 
J^quity jurisdiction, than any possible alteration 
in the mode of taking evidence. It is not 
agreeable to the constitution of equitable 
jurisdiction, that any fact should be sub- 
mitted to a jury, which is not necessarily 
of itself fit to be heard and decided before 
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such a tribunal ; an issue must always Ke 
attended ^vith this inconvenience, that mixed 
up as it must be of matter of law and feet, 
the law is to be pronounced by a judge who 
has not the whole case before him, neither judge 
or jury feel tlie proper interest and respon- 
sibility in the decision, and the ultimate judg- 
ment both upon law and fact comes to be 
decided by the conscience of the Equity 
judge, often more fettered than assisted by 
the Terdict. The Court has often decided 
against the verdict, and if therefore the testi- 
mony could be presented to the Court in its 
true hearings, the verdict of the jury if not coB- 
clusive, would bean useless and inconvenient 
appendage. Trial by jury has been carried to 
its utmost extent, and any idea of submitting 
all controverted facts in Equity to that tribnoal 
would indeed be an utter subversion of the 
Court. 

Practically then, what is tlie best roodt^ 
of'taking the evidence, for that ought to be 
the only question. It ought to be taken' 
before a judge, of sufficient weight and autho- 
rity to controul the examination. It has 
been already proposed to appoint Masters re- 
sidmt in different districts; it probably wili 
Ibc part of a necessary reform in the higher 
ndicial department to introduce more jadges 




W^ht all the Conrts of superior jurisdiction. iC 
P matters not for our present purpose whether 
a judge be added lo a Court of Law or 
Court of Equity ; either will be proper for 
aiding in the necessary establishment for taking: 
evidence publicly in Equity. It probably 
would be found convenient to work such a 
plan, partly by a resident judge in the situa- 
tion of a Master, and through the Masters in 
London, and partly by means of Circuits by a 
judge of one of the superior Courts. There 
can be little doubt but that it will prove 
nltimately desirable to incorporate the Welsh 
jurisdiction with that of England; and if in 
connection with such a plan, a single judge 
for instance were added to each of the superior 
Courts, there would be the means of arrang- 
ing circuits, so as to include not only the taking 
of Equity causes, but the efficient and certain 
dispatch of ilie law business at tl>e Assizes, 
and thereby removing what at present is a 
great public grievance, the arrears frequently 
occurring in the civil business at the Assizes. 
The needless expences, which are often in- 
curred by parties in consequence of remanets 
left at the Assizes, have become a burthen to 
the subject to no inconsiderable extent. It is 
a matter demanding the earnest attention of the 
Legislature, for it is not fitting that the people 



of England should ever have any i 
{i;rouDd of complaint, that justice is not expedi- 
tiously and effectually administered. 

The benefit of conducting Equity examina-* 
tions before judges at the Assizes would 
partly consist in the facility of assistance 
of Counsel, and the convenience of attendance 
of solicitors and witnesses, besides the addi- 
tional weight attached to evidence so taken ; 
but there would be no necessity for confi- 
ning the taking of evidence to such a 
tribunal, and the esfablishraent of Masters 
in the Country would offer a permanent tribu^ 
nal for the taking of Evidence at any time. 

We may be told of the expence of such trials 
at assizes, but arrangements might easily be 
made to prevent more business being taken 
than could conveniently be expedited^ and then 
there could be no other plan so cheap and ex- 
peditious. Either party would be at liberty to 
appoint an examination subject to the superin- 
tending controul of the Master. If the inquiry 
were desirable in different parts of Ihe Country, 
there would be no objectJDn to this being, by 
leave of the Court, permitted ; taking care to 
prevent its operating vexatiously to the other 
party, by making it conditional on payment 
of the costs of cross-examination where justice 
should so require. The lime and place of 



taking snch examinations ought to be settled 
by the Master to whom the cause is ascribed, 
after hearing the parties ; and the Master should 
limit a time within which all the examinations 
should be concluded, atthe expiration of which, 
on default of the plaintiff, the cause would 
stand dismissed, and on default of the defen- 
dant, the plaintiff be entitled to a decree. 

The authority which has made me the 
most hesitate in my own opinion, is that of 
the present Master of the Rolls, who in his 
speech on introducing this subject to parlia- 
ment, expresses his conviction that the plan of 
public examination is ^ot only impracticable, 
but not desirable ; as 1 cannot from the reports 
collect the grounds of this opinion, I can only 
submit the point to public to decision. 

There is another point of view, in which a 
public examination is superior to a secret one ; 
as a privilege to the witness. - It is a very dan- 
gerous discretion, merely in reference to the 
witness himself, to permit a secret record of a 
secret examination. In short, 1 can discover 
no possible good of secrecy, but that of pre- 
venting the party seeing his way in the conduct 
of bis own case. With respect to issues, be- 
sides the utter inconsistence of submitting the 
matter to the jury at one time and place, and 
to the jndge at another, to decide the same 



question, there is tliis inconvenience, that no 
issue can be had, until after the witnesses have 
been examined, and their depositions pub- 
lished ; so that the Court which has been so 
jealous of bolsleriog up a case, as to debar the 
party, producing a witness, from a knowledge 
of what his former witness may have deposed, 
sends the parties to try the same point over 
again, with the deposition of every witness 
published for the guide of that witness on 
his subsequent examination. 

I trust that enough has been said to induce 
the Legislature to enter upon this point of the 
inquiry, under a conviction that it is of that 
importance imperatively to demand their inter- 
ference ; the arguments in favour of public exa- 
mination have, in the limits of this inquiry, been 
necessarily very imperfectly detailed ; if enough 
has been said to make out a case for further 
consideration, I feel no doubt that upon inves- 
tigation every argument will come out stronger 
than it may at first appear; if the subject be 
not thought to deserve that consideration, then 
all further discussion will be superSuous. 
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Numerous nrc the points itt the ilcporf^ 
6f which the limits of fliis imjifiry will not 
ftdmit any beneficial discussion ; my object 
has been rather to take a general view of liie 
subject, and to endeavour to fix public atten-' 
tion to the necessity of some eftectual refoi'm, 
than to attempt the discussiun in detail of 
every matter admitting observation or contro- 
versy. The public will look more to the 
principles of the propositions, than their 
technical effects, and althonfjh in general the 
regiliationa introduced go to accelerate the 
cyuse, and facilitate the objects of th« suit^ 
ihey in many important points appear to me 
to stop short of effectual revision and refornij 
The poinla that remain hardly admit of any 
tonnected airangenaent. 



Firsl in ren;arJ to Injunctions; the power 
of a Court of Equity in restraining proceed- 
ings at law is so very large; the power is so 
frequently used for oppressive and vexatious 
purpof?es ; and the present practice is so 
directly open to abuse ; that I cannot but 
feel disappointment at the very insufficient 
restraints which the report proposes to impose." 
It is sufficient for the public to know, that 
by the present practice a plaintiff on filing 
his bill, asserting that it is necessary for his 
equitable relief that proceedings at law should 
be stayed, obtains an injunction for that 
purpose zs of course; the opportunity supposed 
to be given to the defendant of preventing it, by 
putting in his answer within a limited period, 
is from the inadequate time allowed merely 
delusive, a mere race tending to no object, be- 
cause after all, the validity of the injunction 
must still be regarded as a question to be 
decided upon the merits at some future stage. 
It appears then to be the most simple proceed- 
ing, not to permit the plaintiff to claim bis 
injunction, except upon shewing merits in the 
first instance ; he ought to be entitled to a 
speedy hearing, but it should be on notice to 
the other party ; subject only to an injunction 
going in special cases upon urgent cause with- 
out notice, to stand till thefurther hearing. It is 



difficoU to understand how a plamtiff, having a 
fair case, could be prejudiced by such a 
course, but it is easy to comprehend, how 
against a defendant the obtaining an injunc- 
tion without notice, and without merits shewn, 
may be made the engine of the grossest oppres- 
sion ; and instances of that sort are mentioned 
iu the evidence, too strong to be witli fairness 
here detailed, without more of explanation 
than time will allow. The only remedy sug- 
gested by the report is, that the bill shall be 
accompanied by the affidavit of the plaintiff 
and his solicitor, that the bill is not filed for 
delay; I have already given my reasons for 
protesting altogether against such a kind of 
affidatit by the parly, and much more so by his 
solicitor ; and as to its being any effectual bar 
to the abuse of the system, such a course may 
'serve rallier to encumber the fair case, and to 
'give colour to a fictitious one ; indeed 1 do not 
'ireadity understand how a party tiling a bill to 
Restrain legal proceedings, can with propriety 
'awear that the bill is not filed for delay ; and 
if the plaintiff is to be held to any affidavit 
at all, wliat is to prevent his bringing forward 
• at once a oase sufficient to entitle him to that 
('■protection which he claims 1 
■ The course of the inquiry now leads to 
'that point, about which perhaps public interest 
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hay been the most intensely excited, tbo 
Judicifd Consiilution of the Court, fls regards 
its efficiency to the dispatch of the public 
business. If J have tell diifidence in mwaj 
parts of this discussion, on no point am I 
-aonscious of more difficulty in arriving at ft 
satisfactory conclusion, than on this; but 80 
far is clear, that unless the arrears of businesg 
in the Court of Chancery be overcome, and 
future accumulation prevpnted, it is impossible 
to give a fair trial to any of the regulations that 
are proposed \ it is impossible to give reasonable 
satisfaction to the country at large. Upon thig 
point the evidence is uniform, strong and coO' 
clusivci one of the witnesses justly obserses that 
any accumulation of causes is a disgrace, not to 
tlie judge but to the constitution of the Court) 
a cause no%v set down before the Vice-Chan* 
cellor, would not probably be heard for 
eighteen months, and before the Chancellor 
for two or tliree years ; and it is not to be 
expected that solicitors will work up with any 
effect, with any spirit or energy, to such 3 
termination of their labour. 

The remedy proposed by the Commissioners 
is, first— as to Saiikruptcy, to erect a new Courlf 
to be composed of ten select Commissioners, to 
take appeals from the Commissioners sitting 
under the several London Commissions; the 
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'ourt to proceed by viva voce evidence, ia 
recorded ; aad to be subject to appeal to tbu 
'iJhancellor, except in matters under tlie value 
of filly pounds. Tbis Cowrt would be confined 
to raatiers appealed from the London Cuininis* 
fiiuu^rs leaving all direct pt-titiontj in bank' 
pupt^y, being raueh the largpest proportion 
oS tlie busiaetis, for bearing before tlie Court 
||8 3t present, Tlie objections to tbis plan 

ippe:»r to be, that it will not sufSciently reliav^ 

Jie Chancery Court, and that ten judges 
Riding temporary dependent appoint men tj«, 
jpnd having mere occasional judicial employ^ 
pneiit, ntay not be the most efficient and 
^^tislactory Forum for such business. Are 
jthere not already far too many Commissioners 
4)f Bankrupt for the purposes of uniformity 
And weight in decision, or for convenience in 
dispatching the business? Certainly, the 
^ulk of the evidence goes fully to establish 
^e affirmative of that proposition. Would 
.pot one Commissioner constantly engaged in 

bankrupt business, dispatch the business of 
i^ch commission with more ease and satisfac- 

lioo to himself and to the parties, than a 
Jistof five, of «hom it is sufficient any'tliree 
.be present, whether Ihotte w ho have commenced 
^tbe business or not, and who may be traosact- 
tbe buiiines* uf two or three commUsiuns 
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re at one time? Is it not a mon 
sensible plan to endeavour to place tke actual 
execution of the commission on some more 
efiScient footing, and then to have one appeal 
only to the Judge, who is to decide finally 
without the intervention of the proposed 
new Court. 

It would be easy, by reducing the ttuoi- 
ber of Commissioners and llieir devoting 
more time to the business, and by appointing 
country commissions to be executed only 
by select Commissioners, much to improve 
the present machinery, and ultimately avoid the 
separation of this jurisdiction from Chancery, 
— a result which by many of most experience 
at the bar is justly deprecated. There are 
indeed many weighty reasons why the supreme 
jurisdiction in Bankruptcy ought not to be 
separated from the office of Lord Chancellor. 
It is perhaps sufficient to say that it is a 
jurisdiction without appeal, involving unlimited 
powers over the person and property of the 
subject. The union of this jurisdiction with 
Chancery might be preserved, by appointing, 
another judge with similar powers to those 
of the Vice Chancellor, and with much less 
expense to the country than by the establish- 
ment of an independent Court, and thus 
the further splitting of jurisdictions be avoided; 



a system whicli, in all probability, would in its 
consequences prove highly detrimental to 
the general character of the English Bar, 
and to the invaluable judicial establishments 
of the Country. 

The true principle in arranging Courts of 
Equitable jurisdiction is, that to preserve the 
eminence and authority of the Court, the 
judges should be confined in number to the 
smallest possible, capable of dispatching the 
business ; and to preserve independence and 
individual responsibility, that oj(c judge only 
should form the Court, It is impossible to 
decide with advantage on the best judicial ar- 
rangement in Chancery, without adverting to 
the constitution of the Court of Exchequer. 
It is said that the inefficiency of that Court, 
as a Court of Equity, much arises from the in- 
terruption by the Chief Baron going the circuit, 
and his attending to the law business of the 
Court ; if such be the cause, the evil seems 
to admit of easy remedy; — excuse the Chief 
Baron from the circuit, who might then take all 
the Equity business, and his attendance in the 
Court of Law be confined to very special occa- 
sions. Whatever be the cause, it would be 
useful that this ancient Court should he ren- 
dered in every respect efficient to the public 
service. Dissimilarity of forms in Courts of 
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that jumdiction, there will be little doubt of 
its being in principle much preferable. Again 
in the working of bankruptcy commissions, 
improvements miglit be introduced, which 
would give more of public satisfaction, and 
create more uniformity and weight iu decision* 
and thus much of the time of the superior Court 
be saved. If a little more odnilitary movement 
would improve the march of a suit in Equity ; 
we want in bankruptcy proceedings, and in 
all matters of legal investigation connected 
with accounts, something more of mercan- 
tile precision, dispatch, simplicity, and well 
directed liberality, in the transaction. What 
necessity is there either for the form of the 
Commission or Assignment of effects, when a 
publication of the names of the Commissioners, 
and of the Assignees in the Gazette, would 
answer every object ; the retaining of useless 
forms, for the purpose of fees, is very bad 
political economy, and if it were thought 
just to attach part of the judicial expences 
to iIh! parties, tt might with more advantage 
be done by a poundage on tlie estate, a 
plan which would draw witli it a public 
register of all such transactions, capable perhaps 
of being made ultimately useful in various 
ways. The intent evident in all the late 
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regulations, of preferring Town to Coiinlry 
commissions is not good policy ; if there be 
any matter of judicial interference, more 
peculiarly proper to be dispersed effectually 
into tlje country, it is that of Bankruptcy. The 
general system of bankruptcy, as a just aad 
equitable arrangement, is excellent, and it 
might efficiently in a legal point of view, 
and beneBcially for the public, be put into 
active operation throughout every district of 
the kingdom. It is a system which if rendered 
more extensively practicable, more applicable 
to small estates, might supersede the separate 
machinery of the Insolvent Debtor Xiaw, 
assist iu commercial arrangements of every 
description, and might ultimately lead to 
another most desirable object, the abolition of 
imprisonment for debt, a practice which had 
it been in fact attended with the abuseg to 
■which it is open, could never have so long 
subsisted under any liberal system of juris- 
prudence. It is due to the character of this 
country, to place the law and administration 
of bankruptcy on the most perfect footing which 
can be devised. 

That a case is made out for interference 
in the general arrangement of the execution 
of bankruptcy process, there can be no 
doubt. The number of Bankruptcies has in 
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Bom? "years exceeded 2000, probably oa. an 
average 1-500, of which perhaps half are 
executed in London. There are in London 
70 standing Commissioners at an expence of 
Twenty thousand pounds a year, to which 
18 to be added a similar sum for Country 
Commissioners ; the whole expence of exe- 
cuting commissions throughout the Kingdom 
every year, at two hundred and forty thousand 
pounds, or something above £l50 for each 
commission. This calculation includes an 
average for losses by bad management, but 
nothing for litigation ; there will be little hesi- 
tation' in admitting that the costs attending a 
commission, one with another, is from £150 to 
£200, a fact calculated to induce a conviction 
that some better arrangement might be adopted. 
The mode of submitting the estate to the ma- 
[nagemenl of assignees chosen by the creditors 
cannot b6 improved ; the system only wants 
a more direct and active Court to dictate 
the Law, and decide promptly all legal 
questions, actiug, as the proposed new Court 
is to act, upon viva voce evidence recorded, 
subject to appeal, and with liberty to state 
cases for the opinion and direction of a 
superior Court. The superior Court wants 
to be relieved from the burthen of examining 
nflicting testimony upon affidavit, which 
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an efficient workiog Court ia LondoQ, and 
improved Commissioaers in the country, might 
entirety undertake. All the Commissioners of 
Bankrupt concur in representing the practice 
under the present eystem to be full of incon- 
venlence, and calculated to throw disrepute 
on the judicial establishments of the coun- 
try. One mode of improving the working 
of the bankruptcy system in the country might 
with great advantage be effected, by connect- 
iog it with the proposed scheme of new model- 
ing the administration of the County Courts, 
a part of our judicial establishment which well 
deserves the best attention. An improved 
system in those Courts might very materially 
prevent abuses both in the bankrupt and 
insolvent departments ; it would act in con- 
cert and unison with the former, and might 
be made entirely to supersede the tatter. 

We have in every County the Sheriffs 
Court for recovery of debts founded on those 
aDtient customs to which we are naturally at* 
tached, and where the merits are submitted 
to trial by jury. These Courts want only so 
qiuch legislative assistance as may ensure 
their being conducted with uniformity of prin- 
ciple, and practical efficiency to their object, 
80 as to render them subservient to all that we 
could desire, as to the speedy recovery of 
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and thereby very much relieve the 
F Superior Courts in tlie administratiuD of that 
part of law. Neither the plan originally 
proposed in the bill introduced into the last 
Parliament for this purpose, nor the arrange- 
ment adopted in that which passed the House 
of Commons, appear to have been well 
calculated to effect the object in contem- 
plation. In the first place we should under- 
stand, that the County Court may at present, 
I under a particular form of writ, demandable 
at pleasure by the party, hold jurisdiclion 
ever debt to any amount ; consequently as 
to any practical purpose, and looking to the 
matter in a constitutional point of view, we 
may assume the Sheriff to have jurisdiction in 
debt and demands of that nature, over all 
, persons within the county, to an unlimited 
I extent; it is merely the inefficient state of the 
Court from disuse, probably on account of its 
want of power to enforce excenlion of its 
judgments, that prevents its holding out to the 
public every advantage of speedy justice.wbich 
they could reasonably desire. I can see no 
sound reason why, by arrangements forgiving 
a permanent, competent, judicial officer to pre- 
side in this Court, by extending its powers of 
[ execution all over the kingdom, and giving it 
power without writ, either unlimited, or 




limited fo a certain reasonable extent, (that 
proposed of £i5 is too confined) the Court 
should not be made applicable to all the wants 
of the public. Tbe trial in the Sheriff's Court 
is by jury, and in that respect much to be 
preferred to the trial in the Courts of Request, 
specially established in different local juris- / 
dictions, where Uie mode of proceeding before 
aD indefinite number of changeable irrespon- 
sible Commissioners in the middle rank of 
life, without the least reference to attainments 
fitted to such a situation, is open to more abuse 
than could ever exist under a jury system. 
The fees of the Court would, if it were restored 
to efficiency, prove amply sufBcient to main- 
tain a competent permanent judge without any 
burthen to the country ; the Court might be 
held in different parts of the county, accord- 
ing as convenience might require; the Court 
should have the power of awarding a new trial 
and probably of taking the opinion of a 
superior Court on a special verdict, but the 
proposed introduction of circuit judges from 
London, connected with the Insolvent Debtors' 
Court, seems to be introducing a machinery 
which would probably be attended with more 
of delay and expencethan convenience. 

It may not be irrelevant here to observe, 
that the whole of the law regulating tbe 
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office of Sheriff acquires revision ; there 
is a great deal of responsibility attaching 
to the Sheriff which might be avoided without 
any disadvantage to the public, and the effect 
of which is to iiiake an honourable office need- 
lessly biirthensome, to throw the execution of 
the details of the oiEce inio impi'oper hands, 
and to lay it open to the imputation of extortion 
and oppression. The constitutional execution 
of the judgments of the law belong to this 
ancient officer ; and were the eatahlishment put 
upon a more permanent and uniform footing, 
its authority might be made usefully applicable 
to many parls of an improved system of judi- 
dial proceedings. 
Assuming now the cause to be concluded 
i to pleadings and evidence, the object is that 
St should be speedily submitted to judicial de- 
l-icision, in a mode readily to receive the best 
[ .assistance of counsel, and the easy application 
of the mind of the judge. At present the great 
length of the pleadings, and the more enor- 
mous waste of paper in the written evidence, 
renders it difficult for either the counsel or the 
Court to become sufficiently masters of the 
merits of the ca^e within the time allotted for 
the discussion ; new regulations may introduce 
improvements both in the pleadings and evi- 
dence, but still there wiU be wanting some 



more practical mode of bniigiog out the case 
jD a Hear poiat of view; the mode which haa 
been sriggetttedof ao abstract of the pleadiD*;^ 
by the master, with a copy of the evidence id 
that more compressed form which I trust 
would be introduced, mig;ht be (auiid usefnt 
fur this purpose, and in many casea might witb 
great advantage be printed. 

A prominent evil at the hearing, is the want 
of attendance of leading Counsel, occasioned 
by the contemporaneous sittings of the Courts, 
if there were always Courts sufficient todis- 
patch the business, and the parties obliged to 
go on with their causes in rotation, convenience 
would soon adapt the attendance of counsel to. 
the actual practice, as few parties would OD 
that account voluntarily submit to postpone 
ment ; and if the sitting of the Master of the 
Rolls in the evening only, ia adopted mert-ty 
for the convenience of counsel, and his sitlii^ 
iu the morning would materially expedite 
business, it is a plan wliich there should be no 
hesitation in pui-sniog. 

The dictation of the decree of the Coarf, 
and the mode in which it is taken do%Tn and 
recortled by the tvgistrar, has undergone the 
attentive consideration of the Commissioners'; 
th« author of the Considerations strongly re- 
commends the reverting to tke old practieeef 
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the Court, carefuUy dictating to the registrar 
accarate minutes of every decree and order, 
as calcnialed to save that very considcral)le in- 
coiiTenienre, which now frequently arises from 
applications long after the decree is pronounced 
to alter and correct the minutes, from some 
supposed misapprehension of the decision of the 
Court. The Commissioners have not adopted 
any express rejrftation to this effect, but of 
trourse it will be in the discretion of the Court 
to adopt it ; and there are several propositions 
in the report, having for their object iraprove- 
nients in tiie important office of registrar. 

The matter ofCoftts is one of the first import- 
ance, in regard to the practical administration 
of the law in every department; and the con- 
sideration of it ought not to be confined to 
mattersof Equity practice. The rale proposed 
(n the Report, that all costs in Equity shall be 
taxed upon the principle of allowing to (he 
Solicitor, as against the adverse party, the 
whok costs which the Court would allow to 
him as against his own client, is one which, if 
just, ought to be adopted also in suits at Law, 
and in every department of legal proceedings. 
That it is jiisl there is no doubt; all costs 
which have not unnecessarily or unreasonably 
been incurred, ought, where costs are given, 
to be paid by the party intended to be saddled 
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with the borflten of them. It U difficolt lo 
ttee in its foil exient the benefits to arise 
from such a regalation, provided the tribuaal 
for taxation of the costs were efiectaally 
worked, to the mutual satisfaction of the pro- 
fceston and the public. That the present mode 
of taxing costs, both at Law and in Equity, is 
hi|;hly unsatisfaclory, is clearly made out by 
the evidence; tlie duty of taxation is proposed 
to be transferred from the Masters to the Six 
Clerks in Chancery. There are many reason! 
for relieving the Masters from this duty: the 
MaKter'H knowledge of the circumstances of 
each particular case, particularly when iu' 
vested with his new power of active interfe- 
rence, however good in guiding his discretion 
in awarding costs, is not calculated to fit 
him for the details of settling the solicitor's bill, 
with due regard to the maintenance of his 
judicial authority. But the transferring the 
tribunal lo the Six Clerks' office, is not well 
calculated for that general superintendance, that 
etlicient uud satisfactory controul, over legal 
costs in all departments, and on all occasions, 
which we stand in need of. The Author of 
the Considerations concurs in the opiDion 
generaJly expressed in the evidence, "that it 
" will lie desirable to create an office for the 
*' taxation of costs, generally consisting o| 
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persons who may be fuiiy qualified to judgtt'of 
" the propriety of all bills of costs in matters 
"of law of every description, that is, of the 
" bills of attornies aod solicitors, whether in 
" causes or io any other business transacted by 
*' them for their clients, including convey- 
**ancing business." — I am confident that the 
profession at large would consider such an 
establishment as one of their best privileges, 
and that if eifectually put into operation 
throughout the country, it would prove bene- 
ficial to the public to an extent equal to 
the most sanguine expectation ; but in order 
that the plan may be fairly tried, such a tri- 
bunal requires to be tirst placed on the most 
efficient footing in London, and then to be 
connected with the duties of resident Masters 
in the country, or some other local authorities; 
through whicii all local information and ex- 
planation may be readily and satisfactorily 
lobtained. 
■ The report concludes with the subject of 
Appeals. The propositions give exclusively 
to the Master of the Rolls and the Vice- 
Chancellor, the final decision on appeals from 
tlie Master in matters of pleading ; and 
exclude the parties from the double stage 
of appeal to the Chancellor, and from him to 
the House of Lords, leaving it to the option 
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of tlie party to appeal to the one or the 
other; and they propose to limit the time of 
appeal, and of rehearing, before the same 
judge; the former to siK months, and the' 
latter to one year, after the decree or order 
pronounced. There is no limit proposed for 
appeals to the House of Lords. Now if it be 
agreeable to the constitution to exclude an 
appeal to the House of Lords altogether, a , 
course which there is not apparently on the 
evidence sufficient reason for adopting, there 
cau be no ground on that score, against 
limiting the time of appeal to the House of 
Lords in all cases ; the period of such appeal 
appears to be limited in the Act for regula- 
ting Scotch proceedings, and it is not obvious 
why this privilege should be left u>ilimited 
in England, which in effect I apprehend it to be, 
without an enormous expence in enrolling the 
decree. How far the proposition of directly 
barring an appeal to the Lord Chancellor, in 
any instance of a decree by the other judges 
of the Court, and of indirectly excluding the 
benefit of such an appeal, by preventing a 
further appeal to the House of Lords, will 
prove of any sufficient advantage to the Coun- 
try, to justify the hazard of thereby lessening 
the high authority of the office of Chancellor, 



is matter that deserves full consideration be 
fore it be adopted. 

Such llien are tlie evils exisling in the prac- 
lice of uur Courts of Equitable Jurisdiction, 
and sHcii the remedies proposed. Firmly per- 
suaded ihat the system itself is calculated to 
maintain the liberties of the people, to secure 
their property, to advance their happiness, and 
exalt the character of the country, I leave it 
as a subject fitting the deliberative wisdom of 
the British Legislature. The details must be 
technical, the subject altogether may meet 
with less general interest than it deserves, but 
to a Government it must be plain, that the satis* 
factory administration of Justice, is one of its 
best safeguards, and its brightest ornaments. 

The fact is, that the whole system of our 
Law is passing through the ordeal of public 
opinion, and thereby undergoing the best sort 
of general reform acid revision. Heaven grant 
that jt may be so reformed, and so defended, 
as to ensure the blessings of a free Constitution 
to the latest posterity. 



CHAPTER XIII. 



Real Property. 
Introductory Observations. 



Wa are relieved from the labour of any con- 
sideration of the necessity o( a. Revision of the 
LawoJ Conveyancing, by the express recom- 
mendation in the report, founded as that re- 
commendatioa is> on a principle none will 
controvert,— that the many subtleties and nice- 
ties of this branch of the law become an 
endless source of liligation. 

There are few whose lot it may not have 
been, to have had occasion to feel and lament, 
that land is not invested with that facility 
of transfer which the habits of mankind re- 
quire ; and the nearer we approach the sub- 
ject, the better shall we be convinced, tha* 
there is nothing so essential in principle,' in 
many of the complicated parts of Ihe existing 
practice, as to forbid an attempt to reduce 
them to a more simple and intelligible form. 
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The discussion has been commenced by Mr. 
Humphreys, in a work worthy to stand fore- 
most in such a controversy ; and he has ven- 
tured at once on the outlines of a iVeic Code. 
For reasons opened in the early part of this 
'Inquiry, I am persuaded that the public will 
prefer a revision upon a very different prin- 
.ciple. The ground taken in proposing a new, 
Code appears to be this, — that the funda- 
mental doctrines of JJea/ jPco^eW^ have led to 
so much of inconvenient complication, as to 
make it necessary that the intire system should 
be abrogated, and an intire new law substi- 
tuted. The principle which 1 should rather 
advocate is, that however antiquated are the 
maxims upon which the system is built, how- 
ever complicated the forms it has introduced, 
and however necessary that they should give 
place to something more direct and simple; 
the essential qualities of real property, settled 
and established in all material points, by the 
course of events and the current of public opi- 
nion, and being in fact agreeable to the spi- 
rit of the English Constitution, ought to be 
inviolably preserved. 

It is impossible, within the limits which in 
this Inquiry I have prescribed to myself, to 
Anter into a crilical examination of all the par< 
licular poiuts, in which revision and reform 



)iy appear to be ealled for ; and aa^WmW 

the Public these considerations are aJHressed, 
it may be more practically useful to attempt 
rather some general exposition of the nctoal 
state of the law, and of the mode in which 
that reform may be most safely effecLerl. 

The great tine of distinction between the 
Law of England, and the codes of most 
European coQlinental nations, in regard to 
land is this, — that in the European codes, 
founded as they are on the Civil Lata, pro- 
perty is divided into moveable and immoveaWe, 
each of which has its peculiar rules of posses- 
sion and use, but as far as regards the title 
by which it is enjoyed, the forms by which 
it is transferred, or the rules by which it it 
transmitted to successors, there is do essen- 
tial dtflerence between the one species of 
property and the other; whilst in the Law of 
England, founded as it is, in regard to land, 
on the Feudal Jxiiv, land is treated as a species 
of property totally distinct from moveables, 
and is governed as to all its qualities, in Hs 
use, and its dominion, in transfer, in transpis' 
sion to heirs, in attachment by creditors, and 
in title in every way, by rules and maxims 
built on its own peculiar foundation, and ap- 
plicable solely to its peculiar character. 

Now however desirable in theory it may 



appear, to place all property under one law of 
enjoyment and transmission ; such a proposition 
is not one which the constitution of England 
can with safety permit to be agitated. The 
soil of England is imprinted with its peculiar 
character, by the Law of England ; its leading 
marks of distinction spring from recollections, 
coeval with our existence as a free people ; 
and are much too intimately interwoven witli 
all that is dear to ns in history, and valuable 
la our national character, to be exchanged 
for any Theory under any authority whatever. 
The essential principles of the Law of 
England in regard to real property; the 
extent of dominion, the power of settling 
it in one family for a limited period, the 
free disposition of it by will, the unlimited 

I power of disposition over every interest at- 
taching to it, the rights incident to it in 
regard to the civil relations of life; the 
power of dealing beneficially with its use 
in the relation of landlord and tenant, the 
focility of moulding interests in it, to meet 
the wants of the possessor, and of making 
it a security for debts or charges ; the 
privileges attac(iing to large possessions, 
with the ready means of dividing it into 
the smallest parcels ; are all qualities 
desirable to be preserved, not only because 
2 c 



tbey are the law, and Itave been established 
by common consent, and to meet existing 
exigencies; but because, in their general 
impression, and as the foundation or ool- 
lines of a Byslem, they are in themselves 
convenient, and best adapted to consolidate 
with the invaluable Aristocracy of the con- 
stitution, the genius of freedom, the spirit 
of commerce, and Ihe liberties of the people. 
If we are not solicitous to put in hazard, 
and that without any sufficient cause, the 
existence of these peculiar principles, and 
with it the whole scheme of our Law in 
regard to landed possessions, and all the 
privileges derived from it ; if we are not 
prepared for an intire subversion of the 
whole law of real property, with all its 
consequences, we dare not contemplate the 
idea, in its general and popular sense, of 
a new code. 

Nor do the actual existing inconveniencies 
warrant a change so dangerous and extensive; 
the practical evils of which we complain may 
be remedied withont interfering with the pecu- 
liar character of the law. Complication of 
form may be remedied by making forms more 
simple and intelligible ; what is permitted in- 
directly, may be authorised directly ; nselesa 
distinctions may give way to clear definition ; 
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obsolete technicalities may be entirely abro- 
gated ; the limits of dominion may be made 
belter known, the modes of transfer better 
understood, the rules of succession more con- 
sonant to general apprehension ; and every 
improvement adopted which, vvith dne regard 
to the stamp and character of the thing, shall 
tend to make property in land more beneficial 
to be enjoyed, more easy to be transferred, 
and better adapted in every way to the wants 
and habits of the people. 

And all ibis may be effected, by a careful 
revision of the existing law ; tenures exist, and 
have existed from lime immemorial ; their 
history may be traced, but their origin is 
not to be discovered; their consequences are 
not essenlially inconvenient, and because forms 
incidental to that system, have in the lapse of 
ages become complicated, the people are not 
prepared to commence the reform by, an 
utter Abolition, as Mr. Humphreys proposes, 
of all tenures, and all their incidents ; Jbllotved 
by a general Royal Comviissioiifor the enfran- 
chisement of all copyholds, the extinction of all 
perpetual rents and services, and the division 
of alt common lands ; and on its return a Pro- 
clamation, fixing the period when tenures and 
copyholds, rents and services, and every incident 
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to such privileges shall for ever cease, and be 
abolished. 

I see notliing absurd or preposterous in 
copyhoUls, or perpelual rents, or rights in 
common ; tenure is but a name, and I am per- 
suad^l that all that is good and valuable in 
the system, all thai is congenial to the spirit 
of our jurisprudence, may with advantage be 
preserved, while all its niceties and subtleties 
maybe swept away; gradually perhaps, but 
not the less effectually, or less in accordance 
with the general system of the Common Law. 
The essential principles which 1 would hold 
fast, as constituting the peculiar character 
and excellence of our law of real property, are, 
the Law of Entails, the Rule of Primogeniture 
in succession. Distinction from moveable pro- 
perty in its modes of transfer, Transmission to 
successors; and Attachment for debt ; and its 
capability, by Division of Interests and Trusts, 
of being best rendered subservient to the 
general uges for which property is designed. 



CHAPTER XIV. 



Historical Sketch of ike Low of Rml 
Properly, hqf'or.e ijie $i^ute ^f XJ^seg. 



It is ,ijiQ ,p^rt of my de^ig'ii to attempt an 
liislory of tlie ^ewrfa/i^sie/Braml of the doctrine 
of Tenures, b.ut ^ome generaj vjew of the origin 
and successive variations of that part of the 
law is obviously pecessary for a clear under- 
standing of the subject. The jnconveniencies 
of the existing Jaw of real property, can not 
with justice be altributed to any direct opera- 
tion of the doctrine of feuds, but rather to rules 
adopted at various intervals, for the purpose of 
conforming that system ^0 existing habits, with- 
out preserving sufficient of coherence and uni- 
formity either in legislation or judicial decision. 

Among the Continental Nations, the feudal 
law was suffered to attach ouly on distinct 
portions of territory, such as the conqueror 
seized and assigned to his vassals, on condi- 
tion of military service, cofumutcd in the pro- 



gress of civilization into pecuniary rents;— I 
Feudal Property and Allodial Property existed 1 
together, the latter gradually converted into 1 
the former, until in tlie further progress of j 
time the doctrine of feuds again gave way ^ 
to the rules of the Civil Law; and in each-' 
country Codes were established on that foun- 
dation, mixed with those rules which the 
peculiar customs of the people had sanctioned. 
But in Britain, the system of feuds attached 
at the conquest, or in consequence of it, on 
the whole soil of the Island, the ground-work 
of the structure was, that the dominion of 
the whole was in the King, a magnificent idea 
for a monarchial Government, a key to all our 
dearest pages of history, hut which has no 
mure direct influence on the law of real pro- 
perty at the present day, than the nanie of J 
King has on the spirit and genius of that free i 
Constitution of which he is the head. Thus j 
then the Feudal Code became the common | 
L.aw of England. It soon followed in Scot- 
land, and was planted by conquest in Wales 
and Ireland. 

It is not necessary to follow the feud from 
its infancy to maturity, from the possession or 
usufruct for life, to the inheritance passing 
to the benehciary and his heirs, the ultimate i 
dominion still always residing in the superior i 



Lord ; and hence, the Lord's title by Escheat, 
for want of heirs or an attainder for felony ; 
his right to have the infant heir in Ward and 
to dispose of the ward in Marriage; and to 
have the seisin or possession sued from him 
upon every descent or alienation. We may take 
the feud at its full vigour, when all the land 
in the kingdom was held of ihe kingiw Capite, 
by knight service, that is by military or ho- 
norary tenure ; except those manors which 
the King kept in demesne, and which to 
this day are termed Antient Demesne, where 
the tenants occupied under socage, or villein 
services ; and except the tenure of Gavelkind, 
extending generally over nearly the whole 
County of Kent, and some peculiar tenures 
in Boroughs, we may then follow this 
system to the tenures of land under these 
tenants in capite, those great and Lordly 
Barons of the land, and Princely Ecclesiastics 
of the day ; we may suppose the lands in 
every manor parcelled out to the tenants, 
to be held either by military service to be 
performed under that lord, and at iiis com- 
mand, either personally by the tenant or his 
deputy, a service in course of time converted 
into a pecuniary rent ; or held by socage te- 
nure, or the render of the produce of the 
plough ; or held by villeins, under a variety of 
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formerly held literally, arid siill nomitially, 
at the wiir of the lord. 

Tlie lord had' the same feiicia! privileges 
OTfei' his tenants, as were vested 'in iFie Crown' 
oVear its proper possessions, Escheat, Ward- 
shitii and Marriage; also Primer Seisin on 
d^fcent, and Fines on alienation, or a relief 
of a fixed' money payment in lien of it.' The 
lord or his sub-tenalnt, withorit rcsti-lction, 
iriight make sul/iTifettdafiohs to be held of 
hJmaelf by ady servic6s he pleased to impose, 
and for any extent of interest he chose to 
grant; with no l-estriction but that' imposed 
by Magna C&rta, that he should n6t make 
sirch grants without reserving sufficient to 
attswer theservfies to the superior lord ; but 
this privileg'e wSs" found incompatible wiih' 
thV' restriction, and we shall presently see it 
srfon'' after ceased altogether. 

The distinction between tenure by knight 
service, and ihat by socage, since called free 
or common socag'e, was essential in many 
points'; each was founded on the oath of^ 
fealty, but while the services under the former 
were uncertain, and the privileges of the lord 
arbitrary, the services uiider the lattei- were 
certain, and the lord's privileges beneficial to 
tlie tenant ;' the lord by military servlcfe tbolc 



the laads of his ward for liis own proi 
disposed of the ward in marriage for his owa 
advantage ; but the lord of the socage teDant 
was obliged to take the custody of his ward's 
land, and of his person also if the father was 
not living, for the benefit and protection of the 
tenant. The llnles of Descent were ultirautely 
under both tenures the same ; to the eldest 
son, and to the eldest male lineally and colla- 
terally in succession, according to the rules 
of primogeniture in males, and preference of 
males, a rule established to this day as the 
law of the land ; the paternal line took in 
preference to the maternal, unless the land 
descended from the mother's side ; the father 
and direct lineal ancestors, and relations of 
the half blood being excluded. 

The tenant could not originally alien any 
lands, without the licence of the lord; and 
as to inherited lands, not without consent 
of the next heir, but this restraint was 
gradually removed, and by the passing of the 
Statute oj Quia Emptorea in the reign of 
Kduard the tirst, must be considered as 
finally extinguished. 

The Heir nnder knight's service was of full 
age at twenty one ; the guardianship in socage, 
ceased at fifteen, and the heir was entitled at 
^that age to chuse bis guardian; but the more 
2d ■ ;. .^a ■[^ yII.c^i 



valuable privilege of socage teanre was, thai 
the laodi* were devisable by Will, as also were 
landu by castom in various Boroughs. 

With regard to Gavelkiod, the customary 
tenure in Kent, the lands descended to soas 
and male successors, by the rule of Equable 
Partition, and there is reason to think that 
the same rule prevailed as to socage tenure 
generally, down to the reign of Henry the 
second ; gavelkind lands as well as socage 
lands were devisable by will; and the heiriu 
gavelkind was of age to alien at fifteen, the 
heir in locage being tHen only out of ward. 
The rule of equable partition prevailed in 
Wales until the common Law of England 
was made the Law of Wales in the reign 
of Iletiry the eighth; it was also the antient 
custom of Ireland. 

\Vc have spoken of the Relief payable by the 
heir on entry by descent; this was reduced upon 
socage tenure, now the only existing tenure 
except copyhold, to one year's fixed rent, and 
the like upon alienation ; there was another ser- 
vice sometimes payable on the death of a tenant, 
the best beast, or best goods, or a sum certain, 
under the name of an Heriot. Reliefs and 
heriots exist at the present day. The leonre 
in viUenage is now called Copyhold, the tenant 
h«Ms nominally, at tbe will of the lord, but 
r««U> by tbe custom of each particular manor; 



lialile to heriols, and to fines for alSenaiion, 
which are fixed according to the particular cus- 
tom of each manor, and are held either for life, 
or in fee, descendible according to the custoiti. 

Land escheated for crime passed first to 
the king for one year, and then absolutely 
to the lord;— In Outlawry for civil debt, the 
king took the profits during the outlawry ; 
For Treason the land was forfeited altogether to 
the king, discharged even of the dower of 
the wife, nor were entailed lands exempted 
from such forfeiture. 

y/te ag-e at which the tenant was per- 
mitted to exercise dominion over real pro- 
perty in all descriptions of tenure, except 
gavelkind, was very early settled at twenty- 
oner In the civil Law, minority lasted to 
twenty-five; in the modern Law of France 
it is fixed at twenty-one, and this may be 
considered as the established principle of the 
Law of England. 

Blilitary Tenure has nbw altogether ceased, 
it was abolished with all its peculiar incidents 
of wardship and marriage, and primer seisin ; 
in England by statute in the reign of Charles 
the second ; in Scotland in the reign of Gieorge 
the second. 

The first feudal restraint that gave way to 
commerce, was that on Alienation ; in the 



time of ' Henry the first, the tenant i#aa ant 

thorised to alien land* of his own acquisi- 
tion, no as he did not totally disinherit his 
heir, but he was restricted as to such lands 
as he inherited, to alienation to his re- 
lations ; the grants often expressed particu- 
larly the persons to whom the land might 
be aliened ; Magna Carta we have seen 
restrained suhiDfeudations, bm it was not 
until the statute of quia empiores, that the 
power of alienation, subject to a fine on 
alienation by the tenant in capite, and to the 
fixed relief of one year's rent to the lord of 
socage tenure, became universal and unlimited. 
The law authorised restricted grants 5 gifts 
on cojidition, and gifts to a man and the heirs 
of his body, were not uncommon ; the effect 
was, that on his having issue, it was con- 
sidered as a condition performed, and he. 
remained invested with the absolute dominion. 
In the thirteenth year of Edward the first, the 
Statute de Do7iis expressly declared that Uie 
will of the givtr according to the fojin of tht 
deed of gift nutnifestly expressed, should be 
from thenceforth observed; thus the land was 
secured to the issue to the remotest genera- 
tion, and failing such, reverted to the giver. 
The spirit and effect of this Act was, to pre- 
serve land Sot ever in one family. The civil 
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ianr, although it allowed the substitution Of one 

person.for another, as heir in a certain event, 
and even a repetition of substitutions, was a 
stranger to entails in the sense established by 
this Act, and as they continue the law of Eng- 
land to this day. 

As far as this famous law, the statute of great 
men as it was called, was declaratory of this 
principle, — that the owner may in his deed ex- 
press his will as to the destination of his land, 
and that such will shall be observed, without 
being subject to be defeated by technical nice- 
ties and subtleties which he cannot compre- 
hend; it is a law which we ought to hold fast 
and cherish as the Great Cliarter of the law of 
real property ; it is all that we can desire at the 
present day. But it was defective in Ihis, that 
there was no regard to restriction as to the 
duration of that will, as a particular law of 
succession for that property, so that thus all 
land might be taken out of commerce for an un- 
defined period, and there might be as many in- 
dividual laws of succession as there were dis- 
tinct properties ; this is the kind of restriction 
which we want to have defined and understood 
at the present day, so that every man may deal 
with his property as his own; to answer all 
purposes of provision for families, for debt, 
and other legitimate objects ; for so long a 
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period an the law in reason aOows bim, and 
then to revert into commerce ; and so tbat 
he may not be liable to ha^e his iotenlioD 
dtsappoiDted, or the persons to whom the land 
may pass when restored to commerce, so ex- 
posed as they are, to danger, vexation, delay, 
and expence, by the intricacies aod subtleties 
in which the settlements of property may have 
jnTolred it. 

Sach is the origin of the Lmw of Entails, 
a principle wliich more intimately and es- 
sentially atTects the whole law of real pro- 
perty at the present day, than any other 
point of feudal history; but this attempt to 
secure land for ever to the eristing families, 
for sach was itit obvious intent, was not 
agreeable to the growing commerce of the 
Country, and it gave way to an invention by an 
indirect mode of avoiding its consequence, 
a mode of barring the entail, which there is 
no sound reason for not now legalising in a 
direct manner. 

■ The Statute de donis was soon followed by 
one of more importance, by a law on which is 
founded the free power of alienation at the pre- 
sent day, restoring the anlient unlimited right of 
dominion, and in efTect as to alienation, con- 
verting all land except copyhold into allodial 
property. The Statute of quia emptores of 



the 181h Edward 1st prohibited subinreiidation, 
but authorised the free alienation of land to be 
held of the supenor lord; with an exception 
only of tenants of the crown in capite, to 
whom however the same privilege was soon 
after extended upon some fine, by way of 
composition, which ultimately ceased with 
the abolition of the tenure itself. Thus was 
perfected the power of voluntary alienation. 
Still alienation on death bed, the transmitting 
of land after death to successors nominated 
by the proprietor, was as to all lands held 
by military service, prohibited, although it 
was frequently effected indirectly by an alie- 
nation in the life time to take effect aft«r death, 
with confirmation by the heir; or more effec- 
tually by the invention of uses, which will 
presently be explained. 

In all feudal grants the lord had a reversion, 
a right of property, to which the services were 
incident during the continuance of the tenant's 
interest and the possession when that tenure 
ceased ! Out of this reversion arose aremainrfer, 
an interest, to take effect at the determination 
of the previous or particular estate ; the par- 
ticular estate might be for years, for life, or 
in tail ; the particular estate, and the remainder 
making up, as to the reversion, one estate; 
and therefore it was a rule that both should 



pass out of the grantor at one time, and be 
created by one conveyance. The remainder 
might either be vested, that is, a right existing 
in a particular person, to take effect at the 
expiration of the particular estate ; or it might 
be contingent, when it was to take effect, on 
an event which either might never happen, or 
not happen until after the end of the particular 
estate, or was limited to a person not in exist- 
ence aB the unborn son of a particular person. 
In these cases, if the particular estate was de* 
termined either by its natural expiration, or by 
the voluntary destruction of it by the owner, 
before the person in remainder was capable of 
taking according to the form of the gift, the 
contingent remainder was destroyed, anti never 
could take effect at all. 

The principle on which this obtained was, 
that it was necessary there should always be 
a tenaat of the freehold to answer the ser- 
vices to the Lord, and failing thai, the rever- 
sion took effect. Upon the same principle, 
it was necessary that the freehold should at 
the time of the grant vest in some person, that 
there should be a vested particular estate of 
freehold. And as a further rule, after the limi- 
tation of a fee simple, it was not allowed, 
upon anycondition or assigned event, to make 
that estate cease, and the land to pass to ano- 
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rfiier. It will be seen then, ihat there i 
I strict and technical rules, according to whiofa 
[ lilone, remainders could be limited ; and 
I Which, although they are in the most part now 
I hot operative, under the existing practice of 
I limitations by deed lo uses, and devises by will, 
} )iet partially, for instance, as to ihe necessity of 
I tf continuing estate of freehold to support a 
1 "Conlingenl remainder, these rules continue in 
iforce, and operate inconveniently, to render 
Complicated and uncertain all prospective liml- 
I tations. 

Previous to the statute de donis, if land 
was granted to a man and to the heirs of liis 
body ; then on his having issue, the condition 
was considered as performed, and he became so 
far absolutely seised, that he might alien at his 
pleasure, — on failure of issue born, the rever- 
sion took effect, and could not be barred; 
no remainder could be limited on such an 
estate ; but after the statute, it was allowed to 
limit a remainder on an estate tail; thus there 
was no legal prescribed time within which 
such a remainder was to take effect ; nor is there 
at the present day, if limited after an estate tail. 
'Terms of Years were granted ai this period 
fdr the purpose of use and ciiltivation, and 
long- terms W'fears; wltbottt refei-eiifceto'stfiih 

.,Ii ■„> ,.,.^-.,j,. , jjigi'.' ■■!,i- ■-' '■■■■ 
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purposes, were probably unknown. Tbe 
termor, before his actual entry on the land, 
bad aa interest called an iiiteresse termini, 
which only gave him a right to enter, and 
not strictly any estate; a terra of years, 
of whatever duration, was and still is consi- 
dered in law, as inferior to any estate of 
freehold, determinable on death, or other un- 
certain event, it is treated as a chattel interest. 
In all judicial acts, and in all rules regarding 
alienation, it was the estate of freehold only 
was considered, the term of years was disre- 
garded. The seisin was considered to be in 
the first estate of freehold, and if the land 
was recovered by judgment, either adversely 
or by covin against the freeholder, the termor 
lost hiB term, until his interest was protected 
by statute, in the reign of Henry the eighth— 
a term of years is now as firm and valid an 
interest as any other whatever. 

Upon the grant of a feud, tbe lord was 
held to warrant the possession ; to defend his 
tenant in the possession, or give him a re- 
compence. This obligation might arise by 
implication from the tenure, or be expressed 
in the grant ; in either case, the tenant oo 
being impleaded would vouch the lord or 
grantor, or call on him to defend the right, 
and he might call on his superior, or the 
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iereon *liO ' Wairalited the labd to him. 
Grants almost universally contained an obli- 
gation by the grantor to warrant the land to 
the grantee and his heirs, against all the world. 
Warranty was binding on the heir, so far 
as he had assets or lands in fee simple by de- 
scent to answer it, with this very peculiar and 
nnreasonable distinction ; that as to any person 
on whom such warranty should descend as heir, 
who might have any title to the land not derived 
through the ancestor who made the warranty, 
he was by such collateral warranty barred of 
that title, without assets; the consequence 
was that even a tenant for life, for the warranty 
might be made by any person having the free- 
hold, might by warranty bar the person in 
remainder, in case such person should be the 
heir of the person making the warranty. This 
part of the law was only finally made an 
end of by statute in the last century, but still 
a warranty may be made by every person ha- 
ving an estate of inheritance, which binds the 
heir with assets; warranty of tenant in tail was 
not suffered to bind the issue in tail, being 
contrary to the statute de donis, but it wottM 
bind at this day the person in remainder 'being; 
the heir of the tenaat in tail, (or ic^stance tlie 
next brother. A warranty is at this day con- 
tained in every fi.De, but never in any other 
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conveyance, being suspereeded by covenanfs 
for the title, wbioh are restricted to such 
guarantee of the title as is agreeable to the 
intention of the parlies ; it is still however, I 
apprehend, implied in all grants to a tenant 
to hold under the grantor, such as ' leases 
operating by the Common Law. 

Founded on the doctrine of warranty, was 
invented a fictitious proceeding, by which 
estates tail established as was thought on a 
firm footing by the statute de donis, yielded 
to the convenience of mankind, and were 
again unfettered and restored to commerce; 
that act had expressly provided, that Fines, 
or final agreements made between parties in 
a suit, adverse or friendly, whereby the 
right of the land was acknowledged in one 
party, should not affect the right either of 
the issue or of those in remainder or rever- 
sion. In the reign of Henry the eighth, 
Fines were established, to he a bar to the 
issue, but not to those in remainder. 

But the effectual mode invented to destroy 
entails and all remainders and reversions, 
was that of a Common Recovery. This pro- 
ceeding.although known and practised long be- 
fore, as a means of alienating laud to the church 
in mortmain, was not established as a bar 
to an entail, until the reign of £dward the 
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; fourth ; The form is this, —a person pre- 
tending to claim title to the land, either 
I the person to whom it is to be alienated, 
mm any other Demandant ,on his hehalf, im- 
^'pleads by collusion the actual tenant of 
the freehold in possession, some person who 
is made the Tenant fur that purpose, by the 
conveyance of the real tenant, so that the 
concurrence of the real tenant of the free- 
hold in possession is requisite; — ^The tenant 
appears and vouches to ivarranty the tenant 
in tail, who in his own person, or by his 
attorney authorised by his warrant under 
his hand, appears and vouches, the crier of 
the Court, the common vouchee, who readily 
undertakes the warranty but makes default, 
and judgment is given that the demandant 
recover the lands against the tenant, and 
the tenant a reconipence in value against 
the tenant in tail, and the tenant in tail 
against the common vouchee; thus the de- 
mandant gains the laud, discharged of the 
entail, and all remainders and reversions 
expectant on it; and he becomes seised to 
such uses and purposes as tha tenant in 
tail and tenant of the freehold in possession 
shall dictate. The proceeding therefore, in 
effect, enables those persons concurring toge- 
ther, to cut off or bar all limitations which 
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were to take effect after the estate tail ; 
merely by means of the deed by which the 
tenant in possession conveys the freehold, 
and by which he and the tenant in tail declare 
the uses ; and the only other act done by 
the tenant in tail, is the appearing to con- 
sent in Court, or by his signature to the 
warrant authorising his attorney to appear 
on his behalf. 

It is needless here to enquire upon what 
principle such a recovery was held to be a 
bar of the estate tail, much less to the per- 
sons in remainder ; It is sufficient that it 
was so settled, established by judicial deci- 
sion, and thereby all the evil of a perpetual 
entail was put an end to. 

Complicated as this proceeding may be, the 
result was full of convenience, and in fact at 
the present day Becures the combined principle 
of family settlement with the free commercial 
quality of land, in a way probably as near the 
rule of sound reason as any Code which could 
be devised. Repeated attempts were made to 
Testratn the power of the tenant in tail of suf- 
fering a common recovery, by clauses for for- 
feiting his estate, but ike Courts wisely tid- 
ibered to the principle, and refused to acknow- 
ledge the validity of any contrivance in con- 
travention of it. In Scotland it is remarkable 



that entaits were not fully eE>tabliBhed uotil 
titey were expressly sanctioned by an act of 
the ilegisUture so late as tke year 1€85, and 
no means having been yet allowed direcbly or 
indirectly of barring them, an intricacy and 
perpetuity of setllement has been thus intro- 
dnced, which little Bhor-t 'Of a revolution iu 
property can set free. 

Thus was the power of alienation perfected 
in the te)u<»l in tail; by ^ne he bars his own 
issue, and by recovery he bars all the world ; 
besides the^e modes, he might, and 'still may, 
by making a feoffment with livery .of seisin, 
the peculiar force of which mode of convey- 
ance will be presently further explained, or 
by any alienation with warranly, discontinue Ahe 
estate of his issue and of those in remainder,! by 
which means, both the issue and the rremainder 
man claiming after tlie death of the tenant 
in tail, are barred of theirright ofeotry, and pos- 
sessory remedy, and put to their leiaedy by 
real action. 

The law acknowledges three distinct titles, 
which may exist in land at tlie same time in 
different persons ; the possession, the right of 
possession, and the right of property. Dis- 
seisin was antiently an actual ouster by force, 
a forcible disseisin is not likely to occur At 
^G present day ; Disseisin however may still 




take place; the disseisor, in such caae, gains j 
the actual possession, the disseisee has the J 
right of possession or right of entry, and he 
might recover possession antiently by the writ I 
of novel disseisin, or in modern times by means 
of the possessory action of EJeclme/it, or the 
disseisee himself may continue his right of 1 
entry by making continual claim; otherwise, , 
on the disseisor or his alienee dying in posses- 
sion, provided in case of the disseisor himself j 
he has been fiveyears in possession, a descent \s 
cast, and the heir on whom the right descends, 
is presumed to be in possession by right, until 
the contrary be shewn ; and thus is acquired 
the right of possession, liable only to answer 
to the right owner in a real action. 

It will be material, when considering the law 
in regard to acquiring right to land by prescript 
tion, to mark this distinction between the right 
of entry maintainable bypossessory remedy,aad 
the right of property to be restored to posses- 
sion only by real action. The only remedy 
in modern use for recovery of possession is 
by Ejectment, a fictitious kind of suit, but in 
all its essential qualities founded on the most 
equitable principles, and attended with the 
most convenient practical efl'ects ; — a right of 
entry and of possessory action consequent on 






it, is now by statute limited to twenty years 
after the right accrued. 

A Grant, with Livery of Seisin or Investiture 
of the tenant upon the land, was the only 
mode of passing the freehold when the land 
was in the actual possession of the grantor ; 
it might be made in writing or by parol, and 
was called a Feoffment. A Remainder, a 
Rent, an Advowson, Right of Common, or 
other Incorporeal hereditament; any interest 
in land not capable of manual occupation, 
passed by grant without livery, emphatically 
called a Grant ; such a grant could only be 
made by deed in writing, and was the general 
mode of conveyance, unless the grantor had 
actual possession, so as to deliver seisin ; it 
was necessary on such a grant; that the 
■ tenant should attorn; but that form has since 
been rendered unnecessary. A term of years 
was created by Lease, in writing or by parol, 
and entry thereupon. The freehold might be 
granted to the termor for years by Release. 
Such were the modes of conveyance at com- 
mon law. Of these, a feolTment only, had 
this effect, — that it passed a freehold by virtue 
of its own power, whether the grantor had 
any rightful estate or none ; in tlie latter case 
it amounted to a disseisin of the right owner, 
aad passed tu the grantee an estate of free- 
. 2 F 



hol-i by wrong; sucli is the law at the pre- 
sent day, and hence a feoffment ia called a 
tortious or wrongful conveyance ; th,e essence 
of the feoffment was the livery of seisin, or 
delivery of possession in the presence of wit- 
nesses; a livery on one spot Was sufficient 
fo^ all lands ia the same county ; the whole 
ceremony might he by parol, the charter was 
no otherwise essential than as a record or 
evidence of the tranfer. 

The Feoffment required Livery, the Grant 
required Attornment — the Lease or Exchange 
required Entry; it was only the j^urrender or 
Partition which were complete without either 
of those ceremonies ; — thus all Ihose modes of 
Conveyance at common law, which in their 
nature admitted it, required some notorious 
act to he done on the land, with knowledge of 
the tenant, or of the Country ; Fines were judi- 
cial records, and were proclaimed in the 
County. The principle therefore of notoriety 
of conveyance is clearly one of the common 
law, but that notoriety of transfer never in 
a^jr part of our history appears to have suited 
t^ wants and convenience of the people, 
for we shall presently see that conveyances 
perfectly secret, were in effect introduced by 
the doctrine of uses and trusts : we have ob- 
served that the feoffment might be by parol 



only, without writing, but then the witnesses 
were originally the tenants of the Lord's Court, 
or the suitors of the Connty Court ; or 
in towns, officers of the Borough ; and in 
fact a written Charter was in general use 
under seal of the party, recording the names 
of the witnesses, and which was necessary for 
the purpose of warranty. 

Under the doctrine of uses were introduced 
the Bargain and Sale, and the Covenant to 
stand seised ; each was in effect an agreement 
only, the former importing that in considera- 
tion of money, the land was sold ; the latter 
that in consideration of blood, or marriage, the 
covenantor would stand seised to the use of 
any of bis family ; the former before the 
statute of inrolment of Henry the eighth, might 
have been by parol only, the latter always 
required writing. Neither of these operated 
by transmutation of the possession and legal 
title, but merely as transferring the Use, or 
beneficial interest. 



CHAPTER Xt 



Alienation hy Will — Attachment for t>ehi —- 
Servitudes — Curtesy — Dower. 



Such were the modes of alienation intet' 
vivos; — With respect to alienation by will, 
the testamentary power over land has been 
iotroduced gradually, and its history is clearly 
defined. The Romans allowed of testamen- 
tary disposition, preserving one fourth of all 
property for the natural heirs ; By the com- 
mon Law of England, the testamentary 
power as to moveables, extended to one third 
in case of wife and children, half if wife 
or children, and in default of either, then 
the whole; this restriction gradually wore 
away, common sense was so obviously ia 
favour of giving a man the unlimited power 
of testamentary disposition over his moveable 
efTects, which be might alienate in hia life 
time at bis pleasure ; that although the 
alteratioD cannot be traced, it was very 
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early the law, that alt moveables might be 
disposed of by will. As to land, testamea-' 
tary disposition was obviously inconsiatent 
with feudal principles; It was first permitted 
,by custom in Boroughs, and gradually by 
.Custom in other places ; it still exists by 
custom only in Copyholds. The want of 
such a power was a principal ground for 
(the invention of uses, by which the benefl- 
(Cial interest in land was made subservient 
io disposal by will, and terms of years in 
Jand were always considered as chatties, 
and disposeable as such. In Scotland, to 
■this day, the direct power of disposing of 
(land by will does not exist ; it is only effected 
fa the form of a deed, with a power to deliver 
, possession. 

A power of alienation by will was some- 
times expressly given in the grant ; it is 
not clear how far this was "allowed to be 
exercised merely in the form of a will ; it 
is probable that in fact by this means, by 
custom, and through the introduction of uses, 
the power of testamentary disposition over 
land was very generally exercised ; when by 
an Act of the legislature in the reign of 
Henry 8Lh, the power was expressly con- 
ceded as to all Socage lands, and two thirds 
of lands in knight service, and which by 
the abolition of that tenure, is now Universal. 
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With regard to ihvohiiit'ai'y ' alienalrons 
by attachment for debt, — By the strict 
feudal law, land could in no case he so 
attached, the only process was against the 
goods, or to be levied on the produce 
of land, except by process at the suit of 
the Crown. It appears by Glanville, that 
at that time land might be pledged for debt 
by actual delivery of possession, by which 
rrieans the creditor, after notice in Court, ac- 
quired an absolute right to retain or sell 
the land, much like a foreclosure on a modern 
mortgage ; but there was no direct process for 
debt against land, until by statutes in the 
reign of Edward the first, the merchant cre- 
ditor, upon a security taken in the manner pre- 
scribed, caWed a. Statute merchant, was allowed 
to take and hold Iceland of his debtor to sa- 
tisfy the debt ; a privilege extended in the 
reign of Henry the eighth to any creditor 
takirig a security jiidicially recorded, called 
a Recognizance. Neither of these kinds of* 
security are, as far as I am aware, in modern 
use, although there is no legal objection 
to their being perfectly available. In the 
reigri of Edward the first, a riglit was given 
to every creditor, after having used, if he' 
thought proper, his privilege of seising and 
sdling the goods of the debtor by ^eri fticias, 



to qhoose a new writ, by whicli he niiehthfwe 
delivered to him ha// the lands, tbeace called a,n 
elegit; aod these are the only remedies existing 
at the present day ^gaJDijt the debtor's laods^ 
under auyjudicial proc«^^ at law, in suits for 
del^t. ^ 

Under an elegit, as well as under ao exe-,| 
cution on a statnte merchant or a recognizance, 
the land is delivered to the creditor, to apply 
the profits in satisfaclioFi of the debt, and he 
is accountable for such profits ; it is only 
under the bankrupt laws, taking their coni* 
raeiicement in the reign of Henry the eighth, 
that the lands of traders were first made liable 
to be sold for debt. Again, it is only half the 
land that is liable to be seized by a creditor 
on one judgment, but the same or any other 
creditor may seise the other half on another 
judgment, so that this privilege of the debtor 
of keeping half from the first attachment, 
tends to nothing but ipcrease of expence and 
inconvenience to both parties. In Scotland, 
the creditor obtains possession of the land, 
with a privilege of holding it permanently 
at an appraised price, and of having it judi- 
cially sold if oot redeemed in ten years; with 
provisions, similar to our bankrupt laws, for 
sale of the lijnds of an insolvent. , 
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Upon the death of the debtor, there was no 
remedy against the land, unless the heir was 
expressly bound to payment of the debt by 
the deed of his ancestor, nor is there at the 
present day; if the heir be hound, then the 
creditor may sue him as being charged in 
his character as heir to pay the debt, and the 
heir is liable to the debt, so far as the lands 
descended to him will in value extend, and 
no farther, and so far only as the moveable 
goods are insufficient ; the lands however are 
not considered as specifically pleilged to the 
debt, and if aliened by the heir before action 
brought, the lands cannot be reached, bat 
the heir is liable to the value. 

The day will probably come, says Dalryraple, 
when all land becoming allodial, and the more 
easy and complete attachment of it becoming 
necessary, the rule of the Roman Emperor 
laid down in the Pandects, and made when 
the feudal relations, and the bar to alienation 
of laud property consequent on them were un- 
known, will be the law of the world. — By that' 
law it was ordered, that a portion of the move- 
ables equivalent to the debt should first be 
sold; but if these did not suffice, thatanequi-' 
valent portion of the land should be sold, and 
if no purchaser appeared, that the subject 



offered to sale, should become the property 

for ever of the Creditor. 

With regard to rights emanating out of land 
or Servitudes, such as rights of common, of 
way, lighl, or water, termed in our law 
incorporeal hereditaments, being the subject 
matter of conveyance by deed only, and not 
by parol, they are in general liable to all 
rules of law of land property, except perhaps, 
as appears very early in, the common law, 
that an actual right is acquired to them by 
twenty years' undisturbed possession, that 
period as to land being only a bar to llie pos- 
sessory remedy. Being necessarily appurte- 
nant to land, they pass with it, and are subject 
to all the modifications of interest to which 
the land itself is subject. There may also 
exist a right to the minerals or any part of 
the soil distinct from the right to the produce 
of the land, and subject as a distinct inheritance, 
to the same law of property ; such a right may 
be originally created and granted at the present 
day; but it is not clear how far there was any 
mode of separating any part of the beneficial 
interest in the produce of the land from the 
right to the land, by any direct limitation or 
operation of common law ; no such separation 
could at present be legally effected, except by 
the operation of trusts, for the limited dura 
2 G 
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tioa to which trusts are permitted to endure. 
It was alwajs lawful, however, to impose any 
condition not repugnant to rules of law on any 
tenant for a limited interest, for years, for 
life or in tail, by the words of the grant, 
entitling tlie grantor and the reversioner to 
re-enter for the condition broken. » 

Estates might be made liable to Rents, and 
thui^e rents subdivided, and limited by way of 
remainder; lauds might be limited to any 
number of persons as tenants in cqmnion in 
any shares; but still it will be obvious, that 
many cases might arise in which the convenient 
and comraercial use of land property would 
require the profits of the land to be made 
liable to more minute division and modification, 
and subservient to events and contingencies 
in many ways. Such purposes could not be 
effected by direct limitations at common law, 
and hence among many other reasons the 
introduction of uses and trusts ; which were 
not liable to the strictness of common Ian 
limitations. 

If a rent was reserved to the reversioner, a 
Tight of distress attached by law ; if a rent 
were granted to a stranger, no right of distress 
attached, unless such right was expressly re- 
served in the deed ; hence the first was called 
rent-service, the second rent-seek, and the last 
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rent-charge ; but now b; 'statute, 
of distress is incident to all. There appears 
never to have been any limitation in law, as to 
the time for which a rent might continue sepa- 
rate from land, nor any restriction as to its 
amount in relati?e proportion to the value of 
the land. 

The estates in land incident by law, are the 
Estate of Dower and Curtesy. The estate by 
the curtesy of England, is that estate which 
the /msftawrf becomes entitled to for life in all 
lands of which the wife is seised during the 
coverture, of an estate of inheritance in fee- 
simple or fee-fail, provided there be issue born 
of the marriage capable of inheriting the 
estate. The estate oi dower is the right which 
the wife acquires by marriage, to the third 
part, fur her life after Iier husband's death, 
of all the lands of which her husband is seised 
in fee-simple or fee-tail during the coverture. 
The right of the husband by the curtesy 
of England, is founded on equitable principles, 
and not attended with any practical inconve- 
nience ; but the right of dower, attaching as 
it does, not only to the landed possessions of 
the husband at the time of the marriage, which 
are all that could with propriety be in con- 
templation on the marriage treaty, but to such 
lands of inheritance as he may acquire by pur- 



ch^se, or wliicli may come to him by aof 
means during Ihe coverture ; such a right ope- 
rates in practice to fetter the power of pur- 
chase and alienation, with but little fouoda- 
tion ill reason or utility to compensate for 
the inconvenience. The hushand may, and 
almost universally does in practice,* take 
means, hy some technical mode of limita- 
tion in his deed of purchase, to prevent the 
right of dower attaching ; so that in fact 
the privilege of the wife over lands ac- 
quired subsequent to the marriage, is of 
little avail, and it may be that the increased 
iacility and simplicity in transfer, arising from 
an abolition of the right, would, even regard- 
ing the wife's interest, more than compensate 
for any loss by such an alteration of the law, 
- At the time of Glanviile, who wrote in 
the reign of Henry the second, it is clear 
that the right of dower was restricted to 
lands of which the husband was seised at the 
time of the marriage, unless the husband 
immediately on the marriage expressly en- 
dowed his wife of his after acquired lands; 
she had then no right of dower in purchased 
lands, unless so endowed ; although the law 
must have been soon after settled as it standi 
at the present day. 




llNL^Bi some clear idea be acquired of 
the nature of Uses and Trusts, it will be 
hopeless to undertake any profitable exami- 
ualion of the law of conveyanciBg, Trusts 
were well known in the civil law, and 
thuugli little or no trace is to be found of them 
in modern European codes, yet It will be 
obvious there are various purposes, to which 
property, both real and personal, cannot be 
conveniently made applicable, without the aid 
o( personal conjidence, and the security of law 
to enforce its performance. 

Trusts in our law grew out of uses, and how- 
ever distinct be the system of equitable doc- 
trine as to trusts at the present day, from the 
law of uses at their first introduction ; it will 
be difficult to understand the bearings of the 
di^erent rules which courts of equity have 
adopted, or to take a practical view of the 
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system as it exists, without some previoua 
attention to the steps by which that system has 
been reared. 

An use is, — Where lands were conveyed to 
A, either expressly to the use of B, or more 
commonly under a secret trust or confidence 
that B. should receive the profits, and that A. 
should convey as B. should direct. These 
uses or trusts, for at no period has there been 
any substantial distinction in the words, might 
be created by writinjg or by parol, and if crea- 
ted for lawful purposes were enforced in the 
courts of equity. 

Many causes have been advanced as the 
origin of uses, all may have contributed to dif- 
ferent parts of the contrivance, and to which 
belongs the merit of the invention is matter 
of little interest. Lauds being freed from the 
feudal restraint on alienation, and transferable 
by the simple forms of feoffment with livery, 
grant with attornment, or lease with entry; 
there was no cause arising from this source, for 
the inventing any new mode of conveyance. 
It is probable that uses were first introduced 
to evade the statutes againts mortmain, a secret 
confidence being placed in the apparent pro 
prietor thai he would apply the profits to the 
religious purposes which the law prohibited. 

The next cause, and probably that of the 



most extended operation was, the wish to 
acquire the power of testamentary disposition ; 
the use or confidence might be disposed of by 
will ; a further inducement was to evade exe- 
cution for debt, and to conceal the tenant 
liable to the process in a real action ; there 
yet remained other motives, to avoid the con- 
sequences of escheat and forfeiture, the inci- 
I dent of dower, and the fruits of ward and 
marriage, and other burthens of military tenure ; 
the Cestui que use was liable to none of these 
burthens or restraintij. The law took no notice 
of the use, consequently the land was liable 
to the feudal consequence of escheat attach- 
ing to the estate of the trustee, and is so 
liable to the present day. 

The Use was raised in various ways accord- 
ing to the purpose intended to be effected. 
The common case put in the books is, that of a 
feoffment to A. and his heirs, without any consi- 
deration expressed, or any express use declared ; 
and it is said that after the statute of quia emp- 
loyes, when all consideration fiom tenure as 
between the feoffor and the feoffee was at an 
end, the conse<jiience of every such feoffment 
was, tliat the feoffee stood seised to the use of 
the feoffor. It does not appear that the same 
construction was put on a grant or lease, or 
probably upon a release or conlirmation, by 



<irhicli the estate of the gTa.niee or lessee was 
enlarged or confirmed ; the deed itself iin' 
ported sufficient consideration; but with re* 
gard to a feoffment, the essence of which was 
the verbal livery, thia construction, which if 
confined to feoffments without deed, might be 
founded on just principles, when applied to 
a solemn charter of feoffment, was evklently 
contrary to sound reason. How soon this con- 
atriiction was adopted it is not easy to say; 
the early charters of feoffment rarely mention 
any consideration, and it is probable that the 
construction was only thus far admitted, tha^ 
in case of the feoffor claimin°^ the use. it ww 
thrown upon the feoffee to prove the coDSt- 
deration. 

This was called riie resulting usej Ae ssma 
rule obtained on Fines and Recoveries, and aS 
to those species of conveyance, exists to l4ii» 
day; and with some reason, because the Fine 
or Recovery is matter of form, and it is \\n 
deed of uses which more aptly represents tlw 
intention of the party. The modern doctrine, 
as far as regards conveyances operating at 
common law, does not require a considwatioff 
to be expressed, or use to be declared, and for 
■want of it, construes the conveyasice to operate 
only to tlie use of the grantor ; but admits many 
minute distinctions, by which ttic use is heW 
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result to the grantor, or pass to the 

grantee, according to the intent of tlie parties 
to be collected from the whole transaction; 
and whatever may uUimateiy appear to be de- 
sirable in regard to any alteration of the law 
of uses and trusts, Ibis doctrine of resulting 
trust, is one which it may be found impossible 
to define, and necessary still to leave to equi- 
table construction. I will only observe that in 
this and many other parts of the equitable 
system, a greater latitude is given to parol 
proof of rights in land, than either the policy 
of Bnglish law, the security of commerce, or 
the rules of justice, appear to admit. 

Besides the resulting or implied use, there 
might be a direct or special use declared, 
either resting solely in the confidence of the 
feoffee, or expressed in the deed ; and that, 
either for a lawful purpose, sncb as to hold 
the land during the absence of the feoffor 
and to perform his will ; or for purposes 
which were considered covioous and unlawful, 
to avoid the services due to the lord, or dis- 
appoint a creditor; the distinction indeed be- 
tween the one and the other, cannot be now 
traced, nor would there be any utility in such 
an inquiry ; the principle is preserved and. 
defined in the existing laws against fraudn- 
2 H - ,' 



lent cQDVeyanceSi io favour of creditors and 
innocent purcliasers. 

The use so declared might be by deed or by 
parol ; it was obviously necessary tbat tbere 
should be the means of discovering and 
enforcing such a trust. A court of equity 
alone acted on the conscience of the party, 
through the means a discovery on oath; the 
sabpotna and bill in chancery, first introduced, 
it is said, in the reign of Richard the second, 
was applied to this purpose. But the confi- 
dence was still considered so entirely personal, 
that it was long before it was permitted to be 
enforced beyond the individual feoffee ; his heir 
was not considered as compellable to execute 
the trust, and his alienee witliout notice of the 
trust is not liable to present day. But in a ge- 
neral sense, this idea of the confidence being 
personal only, is now exploded, and a Court of 
£quity looks only to the nature and intent of 
the trust itself, and deals with the legal estate, 
wherever it be, so as to give the trust its full 
effect; the Court of Chancery, they say, never, 
■wants a trusteee ; still however the legal estate . 
is permitted to be a substantive, and in law the 
only existing right ; all the inconveniences of 
the estate of the trustee being liable to the 
rules of legal title are suffered to remain ; and , 
the doctrine of the necessity of a legal seisin 



to serve the uses, a kind of title eveti mo(% 
ideal than that of the trustee's estate, is still 
permitted to involve the law of conveyancing 
in very perplexing intricacies. 

The feoffee to uses, was and still is the sole 
owner recognised at law, the estate in his 
hands was at first considered liable to all tlie 
incidents of escheat, and debt, and dower, to 
which land in his own absolute dominion would 
be subject; it still probably remains legally 
liable to escheat. How far ihe Court of Chan- 
cery treated the use before the statute of uses, 
as an estate in that court liable to the same 
rules as to voluntary alienation and trnns- 
mission to heirs, as would attach to a legal 
estate at common-law, it is not necessary now 
to enquire; in regard to devise by will, it was 
treated we have seen differently, and as to 
attachment for debt, the use was clearly con- 
sidered exempt, because the aid of the legis- 
lature has been necessary as to uses before 
the statute, and as to trusts since, to render 
them so liable ; but the established doctrine 
of Courts of Equity at the present day has so 
entirely submitted trust estates to all the rules 
of the common law, that except for the pur- 
pose of discovery as to resulting trusts, and 
executing such trusts as involve any act of 
discretion, under the authority of a court of 
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Equity, except so far as tlie machinery of 
such a Court is convenient for these objects, 
there does not appear to exist any sufficient 
ground, from the nature of a trust estate, for 
excluding the jurisdiction of Courts of conamon 
law over such estates. 

But to return to the history of uses, there 
is DO trace of such an invention in Glanville 
or Bracton, down to the end of the reign of 
Henry the third ; the first legislative notice of 
an use, is the Statute 50, Edward the third, 
which clearly proves that special trusts were 
then in practice ; it declares void, §ifts of 
lands to friends in collusion to retain the pro- 
fits, and thereby defraud creditors. In the 15th 
Richard the second, a Statute was passed to 
avoid purchases to the use of religious houses. 
By the _Slatute 11th. Henry the sixth, it was 
provided, that tenants for years or for life, com- 
iditting waste, should not, by transferring the 
estates to trustees, Save their lands from ^or. 
feiturefor waste. But still the language of the 
legislature in the 1st. Richard the third, ex- 
pressed the increasing inconvenience, — " For- 
" asniuch as by privy and unknown feoffments, 
" great uusurety, trouble, costs, and grievous . 
"vexation daily "grow betwixt the king's aufa- , 
" jects, insomuch that no man that buyeth any 
" lands, nor women that have jointures or 
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*<dowera, nor men's last wills to be performed, 
" nor leases for terms of life or years, norannui. 
"lies granted, be ia perfect surety," — for re- 
medy, it is established that every estate of lands 
made and to be made shall be good to him to 
whotii it is so made, and all others to his use, 
against the grantor and all persons claiming 
to the use of the grantors. The intent of this 
act was, not to aboh'sh uses, hut to confer on 
the cestui que use the power of alienation 
over the land. Its effect however was neu- 
tralised, by its operating only in case of alien- 
ation, and still allowing the trustees acts to 
affect the estate, and leaving the lands liable to 
his dfbts, feudal services, dower, escheat, and 
forfeiture. The statute was not considered as 
extending to terms of years, or to any use 
upon a less estate than a fee simple; and it 
was evidently confined to such uses as included 
the whole beneBcial interest, and not to trusts 
for special purposes. '' 

In the reign of Henry the seventh, by several 
Blatutes, the Cestui que use was made liable to 
the real action, to the feudal services of %vard 
and marriage, to the relief and duties due to the 
lord in socage, and to f xecuLion for debt ; still 
the use was not upon the death of cestui que 
use considered as assets for payment of debts, 
either in the hands of the heir or executor. 



The leading statute upon which the whole 
law of conveyancing rests at the present day, 
the STATUTE OF USES, passed in the 
27lh Henry the eighth, declares thai, where 
any perton shall he seised of lands to the Use. 
Confidence, or Trust of any other person 
by any barsfain, sale, feoffment, fine, recovery, 
covenant, contract, agreement, will, or any other 
metats, the persons that shall have such use, coit- 
fidence, or trust in fee simple, fee tail, for life, 
or for years, or otherwise, or in remainder or 
reverter, shall be deemed to be in the lawful 
FOSBBESSION of such lands to all intents and 
purposes, of such like estates n* they had 
in the use or trust. By a subsequent clause 
the same principle is extended to Rents, 
giving to every party entitled by any means 
to receire any specified rent, a legal seisin of 
the rent, with power of distress. 

This statute, hy annexing the possession to 
the use, extinguished the distinct existence of 
the use, but it did not destroy conveyances to 
uses ; on the contrary, it expressly recognises 
their continuance. The preamble shews that 
one of the intents of the act was, to bar the 
power of disposition over the use by will ; but 
within five years after, the legislature autho- 
rised the free disposition hy will of the legal 
possession and estate; so impossible was it, 
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to stop the current of public opinion towards 
the absolute freedom of alienation. 

In fact, the statute rather confirtneil and 
established conveyances to uses ; the Use, is 
a right to receive the profits ; — The inconveni- 
ence being, that the absolute right to receive 
the profits should be distinct from the pos- 
Bession, and from tlie liabilities of po^^session 
of the land ; the remedy was, that the posses- 
sion should follow the use. The act did 
not declare all conveyances to uses void, and 
confine all alienation, to the simple mode of 
transfer at corhmon law, by open transmuta- 
tion of possession; but assuming the exist- 
ence of conveyances to uses, and building on 
that foundation, it transferred the possession 
to the use. The intent of the act was to 
unite the legal possession, with the beneficial 
interest; it is obvious such intent could only 
take efTect where the use or beneficial interest 
was absolute, not absolute in respect of dura- 
tion of estate, but absolute in respect of the 
right to or pernancy of the profits, during 
the estate limited in the use. The act treats 
the words use, trust, and confidence as syno- 
nimous; where lands are made to the use, 
trust, or confidence of any person,— that is, 
where such person by the intent of the deed 
has the pernancy of the profits, such use 
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traal, or confidence, becomes Uy operation 'of 
the statute a legal aeisiii nnd possession. 

But there were before the statute, and there 
must ever exist, in order to make land sub- 
servient to the useful purposes of property, 
many occasions where the lawful and praise- 
worthy intents of parties, cannot he conve- 
niently effected without the aid of' ii-asisj 
the special trust lawful, as Bacoti terms iti 
where some purpose is to be answered, distinct 
from the simple beneficial interest or per- 
nancy of the profits, and where therefore it 
is obviously impossible that the intent of the' 
statute, of uniting the use and the possession 
can have effect. Take for instance the case 
of a conveyance to a man, for the purpose of 
his conveying; back to the grantor in tail, with 
remainders over; or to receive the profits 
dnring the grantor's absence beyond sea, and' 
to convey as he .should direct by bis will. 
The purposes that may be answered in thi? 
way are endless, how otherwise can a provi- 
sion be made for sale for payment of debts, 
or to raise money for any objects of family or 
commercial arrangements? Trusts then must 
exist; it has been attempted to distinguiiitb trusts, 
as direct and indirect, executed and execu- 
tory, but it will be more clear to consider 
all trusts to be in their nature indirect, special, 



H^^^eeutory, and to be designated simply 
^y tljB word TRUSTS. 

The intent of the statute was, to unite 
the possession to the beneficial interest, and 
bar the co-existence of these distinct rights; 
but it heing found impossible to restrain the 
practice of trusts, and that system being 
necessary for the convenient use of landed 
property ; the only legitimate object oi the 
legislature would be, to prevent any separation 
of the beneficial interest from the possession, 
farther than the purposes of the trust neces- 
sarily require, and to permit every purpose of 
a trust, not depending on the discretion of 
a trustee, to be effected by a direct legal 
interest in the land. 

A very confined coostruction of the Act did 
in fact entirdy neutralise its effect; it was 
decided that an use could not be raised op 
an use, so that upon a conveyance to A, to 
the use of B, to the use of or in trust for ,C, 
the legal estate was executed in B, and he 
would hold in trust for C ; and thus under 
the name of a trust, all the evil of the sepa- 
jation of the beneficial interest fronj the 
possession, was revived. 

Now although trusts which involve acts to 
be done, or discretion to b,e exercised by the 
trustee, must ^ ^ll'^yfci^i} the ipfiie trust, 
2 , 
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where. A lias the legal estate, and B has tbi 
profits, is nothing but the perpetuating of t\ii 
evi(, the statute was designed to remedy," 
and perplexing the title without any legf- 
timate advantage. In the constrnction of i' 
will the Court looks to the intent and construed' 
a devise to pass a legal estate, or to be a truat 
only, according as it will best answer the tea-' 
tator's intention ; and Ihe legal estate is held 
to reside in the trustee, for such period only, 
as the general intention appears to require. 
It has been decided, that a trust to receive 
and pay over the rents, does not vest the legal 
estate in the person entitled to the beneficial' 
interest. The existence of the estate of the 
trustee distinct from the beneficial interest, for 
any period beyond the necessity of the case, is 
an evil in many ways; it encumbers the title 
with two linesof descent and conveyance instead' 
of one; it removes the beneficial title oat of the 
ordinary jurisdiction of the common law ; it 
introduces unnecessary distinctions as to the 
modes of attachment for debt, and legal in- 
cidents; and leads to practical anomalies 
highly inconvenient, if not unjust, in regard 
to the administration of assets, and the law 
of limitation for prescriptive rights. The 
necessity of the keeping an estate in the trustee 
may be avoided, in many instances ia which 
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it, JEt at present adopted, particularly in re- 
gard to trusts for married women and infants; 
and in all cases provision may be made for 
continuing the estate of the trustee, without 
being fettered with the rules of succession 
applied to an estate in full dominion. 

In considering the effect of this statute 
there are two distinct subjects ; the system 
of limitations to uses, and the taw of trusts. 
First then, with regard to the doctrine of 
uses ; and the great point is, whether the Use 
is not a very inconvenient appendage in the 
whole system of conveyancing; and whether, 
retaining the Trust, every si^llable regarding 
the Use may not be erased from the voca- 
bulary of the law, and extinguished from 
its practice. 

To consider this point with advantage, we 
must in a cursory way examine, to what pur- 
poses the law of uses is subservient. The 
comraou law, we have seen, admitted only of 
conveyance, by open transmutation of posses- 
sion where the party was in possession ; if not, 
then by attornment of the tenant, or other- 
wise by judicial record, or where it was to 
operate on rights not capable of manual occu- 
pation, then by a written deed. Uses introduced 
other and more secret modes of conveyance ; 
Upon a sale, a parol bargain accompanied with 



payttierit b't fte 'c'biisidefStiyii, would "pa^ flie ' 
use; a deed expressing any nominal consi- 
deration, or merely tliat a competent consi- 
deration had been paid, would have the sarae 
effect; as also a covenant to stand seised to 
the use of relations by blood. These modes 
of conveyance were continued and established 
by the statute of uses, and a bargain and sale 
is become the foundation of the greatest part 
of the present forms of conveyancing. 

There can be no ground in common sense, 
why every variety of known interest in laud, 
should not be created by deed, as well as by 
will, in any direct form of words expressive 
pf the intent of the party; so tliat every deed' 
^ould operate dtrectly, as at common law, 
without the intervention of uses. There is 
no reason to assume as a consequence of such 
a irule, that in deeds of conveyance, technical 
exJ>ressions and approved forms would be' 
more disregarded than at present; I should' 
rather apprehend, that the more simple the 
form, the more plain the words as representing 
the intent, the more anxious would parties be 
to have that intent expressed in a way to 
ensure a certain judicial construction; the' 
latitude assumed in expressing inteution iu 
a will, secret as it is, and revocable, wouM* 
be no guide in framing a deed to which otbens' 
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are parties, and reqaifiiig SiU the ^lerbnitNn 
of legal execution. 

In the construction of conveyances to uses, 
the courts have adopted a very inconvenient 
course ; in some respect lied down to the 
strict technical rules of limitations at common 
law, and in other points adopting the more 
liberal rules of interpretation which have 
always been applied to devises by will. In 
one point, the construction derived from the 
doctrine of uses, tended to introduce a distinc- 
tion to which the common law was a stranger ; 
a consideration was in no way essential at 
common law to the validity of any convey- 
ance ; the import of the deed, expressing 
the intention of the party, was fully equivalent 
to any consideration ; and it is contrary to 
the idea of free power of alienation to re- 
quire any other ; it was a mere invention to 
raise the doctrine of uses. The law of nses 
requires, on a bargain and sale, a pecuniary 
consideration ; in a covenant to stand seised 
a consideration of blood; and in all convey- 
ances, either a consideration expressed or use 
declared ; in practice it becomes a mere form, 
a nominal consideration is sufScient, and it 
tends only to complication to make such a 
form essential. The protection of purchasers 
and creditors, from secret voluDtary conrey- 
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aoces, is qaite another matter; and the use. 
resulting to, or iaterest remaioing in, tbe 
grantor, as far as no purpose or interest be 
declared, might be retained as quite compa* 
lible wilh the simple rule of common law. 

By the different construction introduced, 
as applied, 1st. to limitations under common 
law conveyances — 2nd. to limitations by way 
of use nnder such conveyances — and 3rd. to 
limitations by way of use under conveyances 
by the statute, distinctions are made which 
are very perplexing, tend to no useful purpose, 
and throw discredit on the law. la fact, 
conveyances of the first kind are nearly 
superseded, and the whole system of modern 
conveyancing rests on the law of uses. Under 
tbe two latter, contrary to the strict technical 
rule of common law, wliich had its foun- 
dation in tenure, and has no longer any 
application, a freehold is allowed to com- 
mence, in futuro, that is, it is not required 
that the first estate of freehold be a vested 
interest, nor. is there the least ground in 
reason at the present day for tbe continuance 
of such a restriction. So again, by a 
conveyance to uses, the use may be limited 
to the grantor himself, to his wife, or to 
his beirs as such, to noue of whom could 
he directly convey at comraon law, but there 
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IS no reasonable objection to a direct limi- 
tation of this nature. 

Under conveyances to uses, it is still re- 
quired that there be a person seised to the 
uses, that there be a seisin sufficient to serve 
the uses ; entangled in such a difficulty, 
construction has been stretched to the utmost 
to raise such a seisin, termed literally, scintilla 
juris. Again, in conveyances to use, a large 
class of limitations are admitted, wholly inad- 
missible at common law, shifting and springing 
uses, and conditional limitations, limitations di- 
rected to arise and commence in existence 
upon future events; thecoinm*on law allowed 
no means of defeating an estate, but by a con- 
dition of which the grantor alone could take 
advantage ; but by way of use, any estate may 
be limited, to arise upon tlie defeating of a for- 
mer estate, and not only so, but contrary to a 
plain principle of common law. upon the de- 
feating of an estate in fee simple, lilvery mar- 
riage settlement is in its commencement an in- 
stance of a limitation of this sort, the land is 
limited to the settlor and his heirs until the 
marriage, and then, to the uses of the set- 
tlement; and provisions for an estate going 
over from tlie elder to the younger branch of a 
family, on the elder succeeding to another 
estate, or on declining to take a name, are in- 
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staRceB of ll>e same kind ; tliere 

jectioD to surb liinitations direct, without the 

medium of uses. 

Again, a contingent remainder was de^ 
feated at common law, by the failure of the 
freehold on which it was limited, before the 
remainder could take effect; this strict rulehan 
been preserved, and gives occasion to repealed 
limitations preceding every contingent re- 
mainder, for the mere technical purpose of 
anpporting them, certainly a very useless piece 
of machinery. 

Contingent Remainders, we have observed, 
may be barred by the act of the person having 
the preceding particular estate, unless they 
are supported by the means alluded to ; bat 
Bhifliog and springing uses are altogether 
protected from being barred by any such 
ineanB. 

In the same manner, all limitations by will, 
not being within the technical de&nition of 
a contingent remainder, are supported under 
the denomination of Executory Devises. 

1 would by no means he understood as 
having intended to describe all the nice dis- 
tinctions to which uses are subject; it is 
sufficient, if the reader be convinced that there 
are subtleties in this part of the law, which 
it would be desirable to remove; and the 



great question is, whether the best and only 
means of effecting that object, be not to, 
abrogate the whole law of uses ; to consider 
all limitations by deed, to be like direct limi- 
lalionEi in a will, and liable to the same rules, 
of legal and equitable construction ; to accepti 
the doctrine of construction upon wills., a^ 
a system of rules established upon known 
principles of law; merely abrogatiiTg those, 
technical distinctions, such as the destru(:tioii 
of contingent remainders, as.ar^ still retainet^ 
in tile construction of devises ; and not di- 
rectly intcrferiog with the system of trusts. 

There is a large portion of conveyaacing 
involved in the doctrine oi Powers ; sucb as. 
powers, of leasing, of selling and exchanging, 
to make a jointure, to charge with portions, 
to fevoVe, uses, and various other purposes.—^ 
The abolition of uses would leave po^yqfs, 
untouched, they are essential to the useful 
dpnitiRion over property, and as th^ lipita- 
tions to ^e raised under them wou^ \}e 
liable to precisely the same rules, as if inserte^^, 
in the deed creating the power, there would 
be DO necessity to interfere with them, further 
than to remedy some very inconvenient coq-i 
slructiozis which have been adopted. Suyh 
is the doctrine of the illusory appointment, 
where a party having a power to appoint 



amongst *a set of persons, is tfed down by 
construclion of law to appoint a share to 
each ; so also the rules as to the destruction 
of powers, are uselessly nice and subtle ; there 
seems no sut&cicnt reason why any act sbntild 
destroy a power, not done with that express 
intent and concurrence of the party for whose 
benefit the power is designed; and in regard 
to the mode of execution of powers, it would 
be more convenient to define by law, the act 
by which all powers should be executed, than 
to leave that law to ttie dictation of each 
individual. 

It remains to observe, that in one respect 
a very technical construction was put on the 
statute of uses ; it was held that the word 
smfirf, excluded its application to termsof years; 
No inconvenience has arisen from this con- 
struction, which the more confirms the impres- 
sion, that no inconvenience would arise from 
abolishing the use altogether ; the mode of 
conveyance of a terra of years is direct and 
simple, the conveyance of freehold estates 
might be equally so. 

The result appears to be, that ; subject to 
the law against perpetuities, which will be 
explained in the next chapter, the period is 
arrived, when the legislature ought in effect to 
declare ; that it shall be lawful by any deed 
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to express the intent of the parties as to the 
conveyance or limitation of any estate in land, 
without the limiting any uses, or being subject 
to any of the rules of law for the limitation of 
remainders, conditional limitations, or springing 
or shifting uses; and that the intent so ex- 
pressed be observed, in the same manner as (he 
like limitations would by law be construed, 
if contained in a will. It will be further neces- 
sary to declare, that the estate of the trustee 
shall always be deemed a fee-simple during 
the continuance of the trust, and when the 
trust is discharged, the trust estate so far as 
it is not disposed of for the purpose of tlie 
trust, shall at the expiration of the trust, cease, 
and be extinguished as if it had never existed. 
The object of such a declaration would he, 
to do away the very inconvenient machi- 
nery of trust terms of years, which will be 
better explained in a future chapter ; to give 
the trustee full power of answering the object 
of the trust wliile it continues, and to prevent 
the trust from encumbering the title, after it is 
finished ; and in order to continue the power of 
the trustee as long as the trust exists, the law 
might declare the estate continued in such 
persons as the parties according to the pro- 
visions of the deed should be enabled to 



noniibate, the law expressing the tnode of snch 
nomination to be simply by deed. 

By this means we may hope (hat convey- 
ancing would be more restored to the simple 
forms of the common law. Those forms 
which have their existence only from the 
system of uses, the bargain and sale, the 
covenant to stand seised, and the release, 
operating on a bargain and sale would cease; 
attornment being no longer necessary to a 
grant, and livery and entry being appendages' 
to a feoffment and lease which might be safely 
dispensed with, every conveyance might be 
reduced to one form, that of a Common Law 
Grant; and then the machinery of uses being 
at an end, any known estate in law might 
be limited direct to its object, and any trusts 
secured by merely naming the trustees, and 
expressing the purposes of the trust. ^ 

I have used the expression known estate, 
because nothing could be more deprecated, 
than any alteration of the law, wliich should 
have the effect of destroying the marks by 
which Estates, as describing the quantity of 
interest in land, have been ever distinguished 
by the common law. All estates as far as 
they are created by deed or will, are comprised 
in the four classes of, Estates for years. Estates 
for life, Estates tail, and Estates in fee; knovra 




expressions create each interest, but it is only 
in regard to the two latter that any strict tech- 
nical words are essential; in wills, the same 
strictness has not been required, or rather tech- 
nical words are almost disregarded, and any 
expression indicative of the intention is held to 
be sufficient. But in deeds it will be necessary 
to preserve the same rule of interpretation and 
construction of the words of a limitation as at 
present exists, and therefore any alteration of 
the law of the nature suggested, must be 
guarded by a provision to that effect. 

The reader will understand that by a statute 
of Charles the second, parol conveyances nte no 
longer allowed, and no estate or interest in 
land can now be created or transferred, but by 
writing, with an exception only which Courts 
of equity have most injudiciously permitted 
and which ought not to becontiuued, thecrC' 
ation of an equitable charge on land, by de- 
poKit of ibe title deeds. 

The simple object to be attained is, that a 
DEED will convey any known interest in land, 
expressing in known legal terms, t/ie intention 
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XiPerpetuities and Trusts of Accumulatioa, 



'Ion 

So long as the present system of limila' 
tions to uses, with all its subtle intricacies, lie 
permitted to continue, it xvill be hopeless to 
attempt to simplify the law and practice of 
conveyancing; that removed, and every fur- 
ther necessary modilicalion will become easy. 
The system of entails I consider as so essen> 
tial a feature in the Constitution, and so 
thoroughly interwoven with the best interests 
of the Stale, that it ought to be inviolably 
preserved,— Kntails then being permitted, the 
Game policy requires that some reasojialile 
limit be assigned, beyond which no land be 
withdrawn from commerce by means of any 
private settlement or contrivance whatever. 

We have cursorily endeavoured to trace the 
law of entail, from tlie Statute de douis to the 
introduction of the common recovery, and the 
legislative admission of the 6ne as piodes of 
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putting an end to the entail itself, and all poB- 
terior limitations. Contrivances were after- 
wards invented, fur preventing tlie tenant in 
tail exercising this povrer, which for some 
years partially succeeded ; in the reign of Eli- 
zabeth, such a restraint in a will was held 
valid, but early in the reign of her successor, 
a more enlarged policy decided, that every 
contrivance to prevent the tenant in tail 
barring the entail, was absolutely invalid. 
In Scotland, unfortunately, a different line 
of decision has left entailed estates absolutely 
unalienable. 

Previous to the statute of wills, we have 
little trace of the extent of limitation which 
was permitted in devises ; but soon after that 
statute, men began to contrive how by limita- 
tions not agreeable to the rules of the common 
law, their estates might be moulded to their 
purposes. 

No estate could take eflfect as a remainder 
' at common law, which was not ready to vest 
at the time the preceding estate determined; 
the policy of the law required in every settle- 
ment of land, not only an estate of freehold at 
once vested, but that there should be a con- 
tinual tenant of the freehold ; considering a 
term of years as a chattel interest not aiFecting 
the freehold right. If a remainder depended 



on such a contingency as was not necessarily 
ready to take effect, on the determination of 
the particular estate, or was limited to a person 
not in being, it was as already observed in 
the power of the tenant of the particular estate, 
to destroy such contingent remainder. No 
restriction could ever be imposed on st tenant 
in fee, nor could a tenant in tail under the 
improved policy of the law, be restricted from 
acquiring the fee. A restriction might be 
imposed oit a tenant for life, but it could only 
be enforced by forfeiture, so that in either way, 
with or without such a restriction, the imme- 
diate tenant of the freehold could by destroy- 
ing his own estate destroy the remainder, and 
at ail events upon the expiration of such estate 
the contingent remainder must vest or could 
never take effect. 

By the common law therefore, beyond a 
life in being at the date of the settlement, 
or death of the testator, and the attaining 
of the full age of twenty-one, by some person 
who must be in esse at such death, no land 
could be tied up from the power of alien- 
ation. There were rules which prevented any 
remainder on a prospective contiugency, or 
possibility on a possibility, in abort, on any 
contingency beyond that of there being issue 
of an enisting person i au estate for life 
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-migTit be given to such issue, burno eState 
could be limited over to their issue. 

Sueh was (he clear and reasonable rule 
"Of the common law ; but in conveyances to 
'iBRes, it was allowed to limit an estate to take 
effect on any future event, without reference 
to tiie existence of the preceding estate, and 
in snhvepsion of such estate ; moreover it was 
■allowed to limit an estate to take effect, 
after an estate ia fee, by destroying such fee ; 
•the same latitude was admitted in devises by 
"will. In deeds, limitations of this kind were 
termed, if operating by defeating the particular 
estate, Conditional Limitations ; if by defeating 
an estate tail, 2l Shifting Use; and if by being 
Esubstiluted for a fee, a SpriNging Use; in 
wills they were termed Eoneculory Devises. 

Every limitation after an estate tail, whether 
by way of use, or hy devise, was barrable by 
the common recovery of the tenant in taili 
!)ut after Ihe invention of these kinds of limi- 
tation, the introduction of which can hardly 
-be traced beyond the reign of Elizabeth ; and 
^^hen in the reign of her sussessor, it was de- 
cided that neither the recovery of the tenant 
in tail, nor any act of a preceding tenant, 
would destroy such limitations ; it became 
^'^obviously necessary, to put some limit to such 
'Wer of settlement. By a series of cases 
2 L 
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in that cefltury, it appears to have been esfab' 
lished that any such limitation was good which 
must nccssaiily vest, or become incapable of 
vealiug, during the compass of a life ; this was 
was suhsequenlly extended to 21 years after 
such life, and uliiraately in a case in the time 
of Lord Hardwicke, to tlie period of a life or 
/iWs in being, and 21 years after; hut it was not 
until the time of Lord Mansfield, it became a 
settled rule of law, that beyond that limit, every 
limitation was void. That some positive period 
of restriction was necessary, to prevent the 
power of settlement extending to a perpetuity, 
is obvious; this particular period was adopted 
as falling naturally into the objects of a set* 
tiement, a provision for the settlor's children, 
and being the nearest in analogy to the rules by 
which perpetuity was restrained at common 
law. 

The rule appears in effect to be ; that no K- 
mitation of any estate or interest in land.sliall 
he valid, which shall prevent its vesting, or 
keep it from the power of alienation, beyond 
the period of a life or lives in being, and 21 
years after, and is called, the Laiv of Perpe- 
tuity. It is not material in such cases how the 
fact turns out; the point is, whether at the 
time of the creation of the limitation, the 
event, on n^hich it is to take place, must hap- 
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pen within the allowed limit, if not, the limi- 
tation is void. The rule does not prevent any 
number of successive estates tail, or any re- 
mainder after arj estate tail. The same rule 
was of course extended to all trusts, and to 
all interests created out of terms of years ; so 
that it must be considered as an universal rule, 
and the great landmark of the settlement of 
Heal Property. 

Now if this be a plain intelligible rule, if it be 
founded, as it undoubtedly is, on the principles 
and policy of the common law, if it be such as 
well accords with the usage and practice of the 
times, and I am not aware ihat Ihe converse 
any where appears; and finally being, as it is, 
the established law of the land, it will probably 
be considered the safest course to adopt it, 
as the guide in any reform of this branch of 
our law. 

If such a rule he so established, it is unne- 
cessary to entangle ourselves with the steps by 
which it was settled. No rule could be more 
easily defined ; if legislatively defined, it would 
offer a plain guide, for the extent of every 
limitation, and every settlement ; and if al the 
same time, all the technical macliinery of uses 
could be removed, it would simply be required, 
to set down plainly and directly in every 
limitation, describing known estates and 
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interests, in known legal tprm6< tlie intenx< 

of the VKKTV, 

It remitins only tinder this head, to consider^ 
Trusts of Accumulation, vahere lands are ve»te4i 
in trustees to accumulate the rents until a cer- 
tain event, a power which is allowed to the 
whole extent during which lands may be 
rendered inalienahle hy tlie law of perpetuity. 
Trusts of accumulation were probahly unknowa\ 
until the beginning of the last century; but 
previous to the famous Thellusson case, Ihey 
had been considered as established, and being 
in that case solemnly confirmed by the highest 
judicial authority, it gave occasion to the 
interference of the legislature, to prevent the 
repetition of so absurd and impolitic a dispo- 
sition of property. 

Accumulation is now lawful only for a period, 
of twenty-one years, from the death of the 
settlor or testator, or during the minority of a 
person living at his death, or during the mi< 
nority of any person, who, if of full age, would 
be entitled to the rents ; and it is understood 
that accumulation is authorised for all those 
periods : The prohibition is expressly d^cla^ed 
not to apply to any provision for payment of 
debts, or for raising portions for children of 
the settlor, or of any person taking any in- 
terest under the settlement. 
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This interference of the legislature pro- 
ceeded upon sonnd principles ; a trust of 
accumulalion is directly opposed in principle 
to tlie policy of the common law, which re- 
quired a freeholder in possession; it may be 
a question whether the first period assigned, 
of an absolute term of 21 years, ought at all 
to be permitted ; and the saving of the pro- 
vision for unlimited debts and portions, is 
so far, an abandonment of the principle upon 
which the prohibition proceeds; charges might 
be created under the name of portions, which 
would carry ihe accumulation to tlie full ex- 
tent of the Thellusson case. Li any revision 
of this part of the law, particularly with refer- 
ence to the powers of trustees and guardians, 
and to the essential reform requisite in the 
law of liability of land to debt, the extent 
of trust of accumulation ought to be further 
considered. 






CHAPTER XVIII. 



Terms of Years. 



Thus far in the inquiry, we have considered 
land, as distinct in its legal character in every 
respect, from moveables ; but a practice pecu- 
liar to the law of England, of creating Term§ 
of years out of the fee, and which have become 
subject to rules distinct from freehold interests, 
has introduced many difficulties. 

The original object of a terni of years m 
land, is merely applicable to temporary bene- 
ficial occupation, for the purpose of culti- 
vation, use, or improvement. The common 
law disregarded such an interest, acknow- 
ledging only the first estate oi freehold^ as 
being the estate in possession ; the term sub- 
sequently became an established estate, bat 
to the present day it is treated, in regard to 
the mode of alienation, gift by will, trans- 
mission to successor, and attachment for debt, 
as a chattel, and not as laud. Th^ ground of 



I 



this distinction, at least, as to long terms of 
years, is wholly inapplicable. There is no 
reason why the riglit to a term should not 
pass by deed, without entry; or why in a 
will it should pass by an instrument not 
executed with tliose solemnities required for 
devise of land; — Its quality of passing like a 
moveable, by a will dated previous to the 
existence of the testator's right, is one which 
it ought rather to impart to the freehold 
interest, than itself to lose. With regard 
to attachment for debt, and transmission to 
to successors, there is more of difficulty 
in assimilating the chattel to the freehold 
interest ; because there exists a liability of 
the chattel interest to debt, which it may 
not be advisable to yield, and at the same time 
privileges attached to the freehold which 
this circumstance is not sufficient for removing; 
and because the transmission of beneficial 
terms to the personal representative, is a con- 
venience which cannot be abandoned. 

A peculiar inconvenience in the practice 
of conveyancing, arises from iong lenns of 
years created merely for the purpose of secu- 
ring and raising money, or other special 
trusts. These terms not having been per- 
mitted to sink into the freehold, when liie 
purposes for which they were created ceased, 
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occasion indohVehience to anitfttib^Wsei nfext^tft, 
affebting every trtle in the kihgdofai ; *tiitd'&s 
'new terms arise before those previOofely^dxiW- 
ing are 'nid.de' to cease, it is 'an e\^il Whidh 
%tist ever be increasing. It niust-bd st^ffici^At 
to observe, that* every distinct te^m^ (brills 
'a distinct title, to iihdei^stahd the' endless 
c6nfusi6n thus introduced* and 'perpetrated. 

Under the existing doclrfne of Ws^s^^b, long 

term of years' 'is^ the only means of ^c^reslting 

*an estate in a -trustee for the ^Ul'podes of a 

fritst, consistent with the Iftnitdtions of the 

freehold interest; but is there nny *t^asoa 

'for th^ continuance of such a prafetiee? The 

'bbject 'of the trust has slerddm' any'-referenee 

to the length of the tei'm ; if li^ful -trusts 

are to be declared for ''the disposal of tfce 

profits 'of land, 'within the limits all6wed by 

the law of perpetuity, thcire is 'no ebjectfen 

to such a't^t*m being creatfed, to' cfease^t 

the expiration of the trust ;lKif^ ^'ith regard 

to terms for raising portions or oth*ei*'»mdney 

chafges, the practice carries* wfth it this 'posi- 

'tive iiicbnvemence, that if a sale be ti^c^Ssary 

for affecting the object of thd trust, thfefi^rifi 

only can^ be disposed of. The ifnheritauce 

is in effect chiarged,*and except from the. tech- 

tiical f ules of Uses, there can * be no * reason 
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^vhy the trust should not attach directly oa 
the iuheritance. 

Whether it be a terra of years, or whe- 
ther it be the inheritance, the inconvenience 
would be the same, if the legal estate be 
kept outstanding after the popposea of the 
trust are answered ; the object in view is, the 
continuance of a trustee during the existence 
of the trust, and the ceasing of the trustee's 
estate, with the ceaaiiig of the purposes of the 
trust. Now, this might he as easily effected 
under the one system as tlie other ; a trust is 
a personal confidence, and on the death, re- 
signation, or incapacity of a trustee, such 
persons as the deed or will may designate, 
might be invested with the power of naming 
by deed a successor, to whom by operation 
of law the trust estate may become trans- 
ferred ; and in default of a power of nomi- 
nation being so given, or being exercised, 
aay party interested should be at liberty to 
apply to a Court of Equity in a summary 
way, to have a nevr trustee named. On 
the purposes of tlie trust being performed 
or becoming incapable of taking effect, the 
law should declare the trust estate at an 
end, and -the evidence of such a fact, the 
best that the nature of the case would admit, 
is no more than even upon the present sys- 

2 M 



tern U requisite for the seciirily of a title. 
If the trust was direct for a particular person, 
or to pay the rents to a particular person, ibe 
law should at ooce transfer the legal pos* 
session to such person ; if to convey to a 
particular person, or as such person might 
direct, the law should vest the legal posses- 
sion in the person entitled to such convey- 
ance, or claiming under such appointment; 
it is not obvious how such a law could L& 
introductory of any injustice, and if not, it 
would evidently remove much complexity 
in titles. Indeed it is difficult to conceive, 
the enormous burthens from which titles 
■\vould prospectively he relieved by sQch a 
law ; and with regard to outstanding estates 
now existing, they offer a case equally pressing 
for the interference of the legislature. 

The present state of the law with regard 
to outstanding satisfied terms, is at all events 
one which ought not to be suffered to con- 
tinue. A term of years having been cre- 
ated for a particular purpose, and that 
purpose being effected, it is a comraoti 
practice to assign tlie term to a trustee, in 
trust for the owner of the land, and it 
attend the inheritance; the term is then con- 
sidered as attending the inheritance, but not 
merged in it; and altbougii every satisfied 
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term, whether expressly so assigned or not, 
does by construction of law follow all the 
limitations of the inheritance, yet upon every 
sale, mortgage, settlement, or othei- convej*- 
ance of the inheritance, it is deemed neces- 
sary for the protection of the persons taking 
Tinder such conveyance, to assign the term to 
a Dew trustee, and thus every term is assigned 
to a separate trustee, npon every new con- 
veyance, if a person taking a conveyance 
of the inheritance, neglects to take an as- 
eignment of siicli a satisfied term, any other 
person who mny bona Jide become entitled to 
any interest or charge on the laud, although 
subsequent in date, procuring an assign- 
ment in trust for him, will be allowed to 
use this term to gain to himself the prefer- 
ence. On the other hand, any person taking 
a conveyance of the inheritance, and taking 
an assignment of such a term, will protect 
himself against every possible incumbrance 
of which he has not direct notice, created 
between the raising of the term, and his 
conveyance. Of course the practice is, at 
enormous expence, to keep on foot and con- 
tinually assign every term. 

But the courts of law have lately, in cases in 
which satisfied terms so assigned, have been 
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set up as a protection to a subsequent par- 
chaser or incumbrancer, considered the terra 
at an end, by directing the jury to presume, 
what in fact neither the court noV jury could 
really believe, that an actual surrender had 
taken place. This doctrine is not approved ia 
ibe Courts" of Equity, uor adopted as a guide 
by conveyancers in practice, so that the poini 
remains, and must renjain, in a most incoD" 
veuieiit state of doubt, until settled by soioe 
decision in the House of Lords, or by legisla- 
tive interference. 

Now under these circumstances, is it not 
plaio, that the present practice with regard 
to outstanding terms is attended with more 
of inconvenience than advantage? and assur 
ming that some plan may be devised, for the 
avoiding Ihe creation of such terms in future, 
it would be of infinite bene6t, if, preserving 
all existing rights and titles, the necessity 
or use of any future assignment could be 
taken away, by a legislative declaration that, 
subject to every existing right of benefit or 
protection from such terms, all saiisjicd terms, 
whether assigned to attend the inheritance or 
not, should henceforth be deemed to be merged 

and EXTINGUISHED. 

The same law might, with equal advantagie 
and propriety, be applied to all outstanding 



le^l estates in fee. As the law stands, \ 
trustees ought to convey, it would be left 
to a jury to say whether such a conveyance 
should be presumed ; but Ihe jury could 
only raise such a presumption, as a legal 
inference from the obligation to convey, aud 
would not it therefore be much more rati- 
onal to say at once by law, tliat where a 
mere trust estate ought to have been con- 
veyed, it shall be deemed to be extinct. 

So far as to satisfied terms of years ; terms 
actually existing for trust purposes, would 
continue uulil those purposes were performed, 
and Ihen cease by operation of law. With 
regard to existing terms held beneficially, it 
would be impossible to apply legislative io' 
terference ; but on the point of permitting in 
future the creation of long terras of years, 
it may be a question how far it ouglit to 
be permitted. It may be convenient that 
bo7m Jide beneficial leases should pass to 
successors as chattels, and be saleable under 
execution for debt as such ; but as to long 
terras of years created without reference to 
the relation between landlord and tenant, it 
may not be convenient that it should be left 
to every individual to assign to his land for 
ever, the quality of freehold or chatlel, accord- 
ing to his own caprice. 



CHAPTER XIX. 

Forms of Conveyance. 
Fine and Recovery. — Registry^ 



Assuming, what for our present purpose 
we may admit, that the Forms of Convey- 
ancing now in use, are the best adapted to 
carry into effect the intent of the party, in 
accordance with existing principles of law, 
we can only look to a reform in that practice, 
from a revision of the law itself. If the 
forms are faulty, as applied to the actual 
state of the law, the remedy must originate 
with the public, and not with the legislature. 
The point therefore, as far ai^ thie present 
inquiry is concerned is, what improvement 
in form is attainable by any amendment 
of the law. 

The true spirit of reform in the practice 
of conveyancing, consists, in the facilitating 
the power of alienation, by forms proceeding; 
on the simple principle of the direct appli- 
cation of that power to the objeict in view. 
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It would be SiibTersive of tliia principle, to 
attempt by -legislative interposition, to impose 
any form whatever. At first view, it miglit 
appear to be desirable to sanction wilh 
legislative authority, certain forms, applicable 
to the most usnal cases, with liberty to 
the party to use such form as far as it may 
be applicable ; so as to ensure the expres- 
sion in definite language of the general objects 
of parties, on tlie most familiar occasions. 
But on more attentive consideration, I am per- 
suaded it will appear, more efl'ectually to tend 
to simplicity of form, that the power of aliena- 
tion being in every case defined, and the mode 
of exercising that power freed from useless 
perplexity, nice distinctions, and antiquated 
technicalities, every party be left to express 
his intention, in known language, upon known 
principles, so as best to effect his object, 
according to that legal advice, which it 
must be assumed he receives. 

With this view, it has been proposed, by 
removing the machinery of uses, to reduce 
all deeds of conveyance to a more simple 
form ; it remains to examine, whether by a 
revision of the law in other instances, «e 
may not be able in a farther degree to attain 
thia desirable object. 

The public are not aware of the direct 
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and extensive operation of the Stamp Duties, 
on the forms of conveyancing. To a certain 
degree, by measuring a very inferior part of 
the duty by the length of the deed, it ope- 
rates to curtail the form; but in a point of 
much more exteni^ive efiect, it causes an un- 
necessary and incunvtnient waste of words. 
If it were allowed, to have deeds stamped 
after execution, and to have them stamped 
at convenient places in the country, a deed' 
wonW be frequently indorsed on the pre- 
cedius; instruments, and thus alt the recitali 
of the former transaction saved ; it may fairly 
be said, on an average, that the Recitals oc- 
cupy more than half the deed. The stamps 
upon leases operate contrary to all true policy, 
to discourage, and in many cases to prohibit 
them, and the best interests of the country 
are intimately involved in an entire revision 
of that part of the duty. 

If the recitals occupy one half of a deed, 
it may fairly be said that, clauses of Commum 
Fonn constitute the larger proportion of the 
remainder. With regard to Covenants Jm- the 
Title, the form has been in use for a long 
period, and its effect is thoroughly known. 
The intent of these covenants might be ex- 
pressed in a much more simple form, and 
as to such parts as are of univeriiial obliga- 
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tion, such as to make further asaurancos, the 
obligation might he defined by law, and be 
made inherent in the conveyance. It has 
been proposed that such a guarantee should 
in all rases he, by force of law, absolute, 
unless otherwise expressed ; but this would 
not effect much, because the general prac- 
tice and consent is, that it should be qua- 
litied. 

It would certainly tend much to simplify 
conveyancing, if some rule in this respect, 
agreeable to that wliich is sanctioned by 
existing practice, were confirmed by law ; 
the rule is well known, and in effect would 
be, — that a person grantiug land to he held 
under the grantor, would absolutely warrant 
the tide, but a person merely transferring 
an interest would guarantee the title, only 
against all persons coming in by title since 
the last guarantee, so as to keep up a con- 
tinned chain of warranty ; the law might also 
continue the benefit of such guarantee to all 
subsequent claimants, restricted to tlie amount 
of the original consideration paid to the 
person to be hound thereby ; — there would be 
difficulty and nicety in framing such a law, 
but there is nothing in principle against its 
being done, and the benefit would be extensive. 

The policy of the law requires facility of 
3 N 
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alienation, liy the easy diviBioa and reunioa 
of land. MunimeHts of title must remaia 
with one proprietor, but all parties interested 
ought to have access to the means of using 
such documents. This is now very imper- 
fectly effected by a covenant to produce the 
title deeds, an omission of which leads to 
frequent embarrassing objections to a good 
title, which there may be no means of making 
marketable. It would be too much to de- 
clare by law, that the proprietor holding the 
deeds, shall in all cases be bound to produce 
them to every person deriving interest under 
the title ; what deeds are to be produced must 
depend on the contract of the parties i but an 
attested copy, granted or acknowledged by the 
proprietor in fee, and specifying in such grant 
or acknowledgment, the lands in reapect of 
which it was granted, might entitle the pos< 
sessor, to demand production of the original 
deed, against all into whose hands such deed 
should pass. • 

I have already alluded to a general pro- 
vision for the appointing succeeding Trustees, 
which, if adopted, would much simplify the 
provisions now inserted for that purpose, 
in every trust deed ; and it is highly desi< 
rable that the liabilities of trustees should 
be better defined by an express law, and 



275 



that a class of persons, to whom the cooHtfjr 
is 80 luucl) indebted, should be left with 
regard to their indemnity, neither to the 
caprice of the party, the negligence of the 
practitioner, or to the present too strict rules 
of Courts of Equity. It only remains to 
observe on this head, that a clause univer- 
sally inserted in all trust deeds, directing 
that the receipts of the trustees for money 
payable under the trusts shall be effectual, 
ought to be at once declared to be the law. 
With regard to Mortgages, the preient mode 
in which land is charged with debt, or made 
liable to the raising of money, is much more 
complicated than the case requires. The ob- 
ject is simply, to pledge the land, to permit the 
mortgagor tu remain in possession until default, 
and then to entitle the mortgagee to enter and 
dispose of the land for payment of the debt, 
or at his option retain it as his absolute pro- 
perty, after due notice to all parties entitled 
to the benefit of redemption. Whatever tends 
to give the mortgagee a direct and easy re- 
medy for his money, guarding against hasty 
and improvident sales, must ultimately be for 
tlie benefit and protection of the landed pro- 
prietor; the present law and practice do not 
adequately protect the mortgagee, and lead to 
much intricacy and perplexity in all mortgage 
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transacLions. Powers of sale are a 
versally inserted in mcrlgages, but so various 
3od iiDdefined, and it is so difficult by any 
agreement of parties to give to the mortgagee 
a power which shall to a purchaser's satisfac- 
tion guarantee the title against the mortgagor 
and subsequent claimants, consistent with the 
fair right of the persona entitled to redeem, to 
due notice ; and it is, as a uatter of general 
policy so desirable to make mortgage trans- 
actions mt-e ; that this is peculiarly a case 
wherein the interference of the legislalore 
would be salutary. By facilitating a eale, 
justice would be ensured to all, and the tedious 
process of foreclosure superseded ; somejrWi- 
cial check on such sales may be necessary, 
but it would entirely defeat the object, if it 
were not made as simple as possible. The 
only purpose of judicial check, is to authen- 
ticate the notice of the sale \ the time and 
conduct of the sale should rest entirely with 
the party. Persons claiming by acta sub- 
sequent to the mortgage, should only be 
entitled to notice, upon a proper specification 
of their claims, within a limited lime after 
public notice of sale. 

In respect to Leases, there are many points 
10 the law of landlord and tenant which require 
revision. The law of Emblements, to the 



exCetit it is allowed, is tinjiist; at the saitne 
lime the principle, under better regulatiou, 
niigUt with ailvantage be made more gene- 
rally applicable to a change of tenancy. The 
power of distress, although it has repeatedly 
undergone legislative regulation, is still de- 
fective ; it is not sufficiently protected against 
fraudulent replevin, or made available as it 
ought, in every case nliere the relation of 
landlord and tenant subsists. 

There ought to be an universal apportion- 
ment of rents in case of change of the 
landlord's interest, and it would be equitable 
that there should always be a right in the 
tenant of the land, in case of eviction by 
title anterior to the lease, to hold to the 
expiration of the year, and then to be paid 
for his crops by a fair valuation. 

The legislature has invested tenants in 
tail, and husbands in right of their wives, 
with powers of leasing to an extent, beyond 
perhaps what may be necessary for beneficial 
occupation ; but as far as is convenient for 
that purpose, it would be right that tenants 
for life also, should be invested with such 
a power. It is usual in settlements to give 
to a tenant for life, some power of leasing, 
and it may prove very convenient to give 
by law a power to a limited extent. 
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All modes of alienation, ough 
duced to one general form, — that of a deed. 
Tlie Fine and Recovery involve needless ia- 
ricacy, delay, and expence. The peculiar 
force of each of these species of conveyance, 
may equally well be obtained by deed. Tlie 
principle on which a tine creates a title wilhiu 
the short period of five years, is indefensible, 
upon any ground of policy, justice, or con- 
venience. If it be proper that it should be 
competent to a party notoriously in posses- 
sion, by some act judicially authenticated, and 
recorded, to acquire, after a fixed period, a 
title against all the world, the period uf five 
years should be reasonably extended j and 
then, whether the act be a Deed Enrolled, or 
. a Final Concord acknowledged, is very im- 
material. Whatever be the act, it may be 
invested with the legal force of a fine, but 
it should not be restrained 'to be passed only 
in term time, or to be acknowledged before 
special Commissioners. A fine is commonly 
used as the mode of conveyance by a married 
woman, on the ground that she is solely ex- 
amined, and consents separately from her 
husband ; It is fit that this caution in sub- 
stance should be preserved, and it would be 
tquch more cfiectually so, if her consent to a 
deed was taken before some judicial officer. 
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The recovery involves much more expence than 
the fine ; it is proper that the act by which 
the entail and remainders are barred, should 
be solemnly and judicially recorded ; but it is 
contrary to policy, that the act shonid be 
restricted to the Term ; and it is time that a 
form so entirely devoid, as a form, of any rational 
foundation, should be abolished. The legisla- 
ture has already in many instances given the 
effect of a recovery to a deed enrolled, and 
in some cases to a mere recorded consent in 
Court. 

1 shall conclude this part of the subject, 
with the important and long debated point, 
oC the propriety of a Public Registration of all 
deeds. No such principle is to be discovered 
in the common law ; the livery on the land, 
the entry under the lease, and the attornment 
to the reversioner, only proceeded on the 
ground of notice to the lord or tenant of the 
change ; it did not publish the contents of the 
charter to the whole world. Nor is it desi- 
rable that such a principle should be adopted, 
because it is directly subversive of that free- 
dom of alienation, and uncontrouled dominion 
over property, within the limits of the law, 
which it is the best policy to protect. It 
will be obvious to every proprietor, that 
except so far as a public registry may be 
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requisite for protection of purchasers frODt 
secret incumbrances, it is in itself a very 
inconvenient incumbrance. 

Now it is not in fact any such protection; 
an obligation to register must proceed on one 
of two principles J either that an unregistered 
deed shall be of no force, like the statute of 
inrolment of a bargain and sale, or that an 
unregistered deed shall be valid except against 
subsequent deeds registered, which latter is 
the principle on which the Register Acts for 
the counties of York and Middlesex proceed. 
But Courts of Equity have decided that 
Notice of an unregistered deed shall stand in 
place of a registry, and have thus entirely 
neutralized the peculiar force and spirit of the- 
law, and left only its useless form, expence, 
and coraplication. In France, and many Fo- 
reign Codes, both the deed and will are 
required to be notarially or judicially ac- 
knowledged ; with us, the authentication 
of the deed is left entirely to the free-will 
of the party, and it is to (he honor of the 
Nation, that it may be so left without incon- 
venience. This is not the time, in which 
the complicated and expensive plan of public 
registration ought, as a general system, to be 
introduced. 

The transfer of the title deeds does in 



practice stand m plice of a register, and 
if such transfer were made a security against 
all incumbrances, not publicly registered, 
tbe system would be complete. There is at 
present no general register, but that of 
judgments and life annuities ; if the same 
principles were applied to all settlements 
and cliarges, not accompanied with possession 
of the deeds, every good effect of a register 
would be obtained.- The fact is, that tbe 
practical evil from want of a general registry 
is rare, but still it becomes the legislature 
to look to the principle, and lo establish 
Equity on tbe firmest basis. 

With regard to Wills, tbe rales which con- 
line the operation of the will, as to lauds, 
to property possessed by the testator at 
the lime of making the will, and makes 
any alienation, though merely formal, subse- 
(juent to the date of tbe will, a revocatinn, 
rest on purely technical .gronnds, and there 
ouglit to be no besitattbu in' declaring, 
that tbe will should be considered as tb 
lands, as well as money, as the last act of 
the testator. 

It would be a great convenience, and for 

the general benefit of real properly as well 

as of incalculable advantage to tbe public in 

regard to all property, if all wills were 
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consolidated in one general registry. Tbe 
several ecclesiastical^urJsdiclions might remaiD 
untouched. It would only be necessary to di- 
rect an authentic copy to be transmitted to an 
office in London, which might conveniently be 
connected with the Prerogative Office there. 

I have adverted to the equitable doctrine 
of mortgage, by deposit of title deeds, with- 
out other act of alienation ; upon every 
principle of sound policy, so indefinite mode 
of charging lands, ought not to be admitted. 
The simple rule of alienation by deed, and 
by deed alone, ought to be strictly obseryed. 

The Idea suggested of a public registry of 
pedigrees, in regard to title to land, is open 
to the same objection, as that to a genera! 
registry of deeds. The proposal of compul- 
sory partition, through the powers of the 
Quarter Sessions, would he obviously objec- 
tionable, but the present mode of obtaining 
parlition through the machinery of a Court 
of Equity, might be made more easy and 
practically useful. 



CHAPTER XX. 

Copyholds — Coverture — Infancy. 



COPTHOLDS. 

The relative rights of lord and tenant ia 
copyhold land, are as sacred as any other 
property. If it be deemed fit, that land of 
copyhold tenure should cease to be subject 
to those peculiar qualities, by whicli, whe- 
ther deemed privileges or the reverse, it is' 
at present distinguished ; so far as such qua- 
lities affect the public, it is competent to the 
State to annul them ; but as to all matters 
affecting ihe relative rights of the proprietors, 
the only legitimate ground for legislative in- 
terference, is the more beneficial regulation of 
those rights, so far as it can be effected by 
any general provisions ; leaving it to the. 
parties themselves by their voluntary act to put 
an end to the tenure by enfranchisement. . 

The peculiar character of copyholds, with 
more immediate relation to the present in- 
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quiry is, iLat all alienations pass in the manor 
court ; llie record there has the effect of a 
registry, and the forms are simple and roigbt 
easily be adapted to all circumstances. The 
tenant may surrender, to any use or intent, so 
it be in accordance with the nature of bis 
rights, under the particular custom of the 
manor ; and by the lord's admission, or ac- 
ceptance and regrant, the transfer becomes 
perfect. The inconvenience of this mode of 
alienation, arises from the complication intro- 
duced by the desire to adapt the usual limit^t- 
fions and purposes of settlement, sale or 
mortgage, to the peculiar customs of the 
manor; but so far as the purpose to he effected 
be within the extent o( the tenant's interest, 
there would be no objection in principle, to the 
adopting forms of conveyance at common law. 
At present the tenant covenants to surrender, 
by a deed in which the intended provisions 
are inserted, and so far as these are compatible 
with the custom, they are perfected by surren- 
der and admission; so far as they are not so, 
the object is effected by the medium of a trust, 
and the trustee becomes the tenant on the roll. 
The act of surrender and admission may each be 
done by attorney, either in court, or before the 
lord, his steward or deputy ; hut in all these par- 
ticulars, merely formal as they argj the custom 



must be observed. Thus, although the tenant's 
right of alienation be absolute, the convenient 
exercise of it depends on the will of the lord, 
who probably cannot be compelled to accept 
a surrender out of court, or to record aa 
admission by attorney, or to enrol trusts, 
or the steward to appoint a deputy to attend 
a tenant to whom personal appearance may be^ 
inconvenient or impracticable. 

Now, although there be no sufficient ground, 
for abolishing the tenure, there can be no 
objection to the making the actual exercise 
of the respective rights of the parties more 
convenient; the legislature has on that prin- 
ciple authorised infants and married woraeo. 
to be admitted by attorney ; and supposing 
the beneficial rights of the lord to be duly 
guarded, considerable convenience might be 
conceded to the tenant, by authorising hia 
alienation by deed, to be enrolled in the 
records of the manor. By this means the 
inconvenience of trusts might be avoided, and 
the more complicated plan of making a lease 
under licence from the lord ; any direct 
alienation miglitbe authorised within the limits 
of the copyholder's interest, and by the neces- 
sity of enrolment, the lord's fines be secured ; 
the additional value which would accrue to the 
properly from such increased facilities, would 
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be parliclpated by both parties. It migliHte 
further desirable to authorise the lord for the 
lime being lo grant by deed enrolled, any 
interest within the limits of the custom, 
reserving not less than the usual rents and 
services, but with any further convenient 
stipulations for the benefit aud improTement 
of the land, and without any restriction as to 
the division or consolidation of copyhold 
tenements. 

Such a measure would probably be accom- 
panied by the assimilation of freehold and 
copyhold property, as to all public rights, 
privileges, and liabilities. There is bo 
ground in principle, why copyhold land 
should be exempted from attachment for 
debt, or why the copyholder should not be 
entitled to the privilege of an elector. Thus 
a gradual enfranchisement would be ultimately 
effected without violence, and without that 
direct legislative interference, which is not 
agreeable to the spirit of the constitution. 



COVERTURE. 

The relative rights of husband and wife, 
particularly in regard to the property of the 
wife, are not ^t present settled upon uniform 
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and satisfactory principles. With respect to 
Dower, it lias been suggested, that the right 
bliouM not attach to land acquired after mar- 
riage. The law allows the wife, on marriage, 
to accept a jointure out of ?a»rf, in bar of 
(lower ; it would be convenient to extend this 
to personal property. But tlie part of thp 
marital law, which calls more peculiarly for 
attention, is that attaching to the property of 
the wife. 

The law, in regard to the landed property of 
the wife, is, that the husband gains the use 
and beneficial enjoyment of the land during 
the coverture, with a life interest in case of 
issue, and with power of leasing under parti- 
ticular restrictions, but the inheritance remains 
to the wife. The wife however is considered 
competent to consent to the alienation of ber 
landei of inheritance, as well of her right of 
dower, and of her jointure; the mode of 
taking that consent is by hae. Any agreement 
made before marriage is binding, in regard to 
the whole property of both parties, present 
and future, so far as the parties are of full ag^ 
to contract. 

The principle of the law, as to the real pro- 
perty of the wife,'appears to be, — sole beneficial 
enjoyment to the husband during coverture, — 
power of alienation during coverture, with 



jbiht consent of husband and wife;— rese^va'tron 
of the dominion to the wife and her heirs. 
This principle of the Common Law is simple 
and just, and much preferable lo the refined 
distinctions which mark the law which has 
been raised hy equitable decisions, in regard 
to personal estate. 

A settlement before marriage, is the law 
of property for parties; but in the absence 
of a settlement, all the chattels of the wife 
in possession, during the marriage, vest abso- 
lutely in the husband ; such is the general 
principle, hut the exceptions are involved in 
nice and intricate distinctions. The general 
rule comprehends" all personal property which 
is in possession, or which the single act of the 
party can reduce into possession, and includes 
terras of years inland ; the exception includes 
all such personal property as lies in action, 
and requires some exercise of right to reduce 
to possession ; such as a debt which may be 
recoverable only by a suit at law, money in 
the public funds which requires an actual 
transfer, or property in trust, or otherwise 
under the controui of a Court of Equity, or 
any property in reversion or on a contingency. 
Such property belongs lo the husband if he re- 
diices'it into possessiQn, during the coverture, 




otherwisfe it survives to the wife, passing )iotr- 
ever to tlielitisband surviving^ as enliiled solely 
to the beneficial administration of his wife's pro- 
perty, in exclusion of her own relations* 

It would be out of place here, to go into the 
refined distinctions arising on things in pos- 
session or action, and the acts which amount 
to a reduction to possession, and the roles 
of equity which require the husband, calling 
in Equity for his wife's fortune, to make & 
settlement, before the properly be transferred 
to him ; the doubts and intricacies arising 
from this source are such, as to involve family 
afTairs in much needless vexation ; they afi'ect 
all ranks and all properties, and from their 
nature are such as to attach frequently on for- 
tunes, which an appeal to equitable decision, 
would entirely absorb. 

Property may be secured on marriage, or 
given afterwards to the separate use of the wife, 
and she may be restrained from parting with 
it during coverture, or the full power of aliena- 
tion may be assigned to her, according to the 
settlement or will of the donor ; subject to such 
restrictiiiu, she becomes the absolnle owner. 
Real property can only be secured for her 
benefit during marriage, by a trust for her sepa- 
rate use. Now, if the principle be just and 
convenient, that a married woman should have 
2 p 
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the dominioD over separate property, and it m> 
what all laws have allowed, it would be better, 
Eit once to admit her to the free exercise of such, 
a right \vithout the intervention of a trustee., 
As to all personal property of the wife, not 
secured to her separate use, however equitable. 
be the system by which it is governed, the. 
ultimate rights of the parties depend oa 
accident, and- it were more desirable that 
the consent of the wife should be made, 
simply, necessary or not nece ssary in every 
case. The rule in substance appears to be 
this, that the husband alone has the abtiO' 
lute power during the coverture, and the, 
absolute property if he survives, leaving to 
the wife surviving, all that he has not alien-' 
ated ; it would be more conventeot, if it 
were declared, either that no alienation of 
the personal property of the wife should be 
valid without her consent by deed, or that 
the jus marili should attach on all her per- 
sonal property, — giving the wife a title by 
survivorship to all that is not alienated during 
the coverture, and a right of disposition by 
will. 

The intricacy chiefly arises from the anti- 
quated distinction of the c/tose in action, from 
other personal property ; the maxim, that an 
action cannot be assigned, is destitute of all 
sound principle, as applied to the present 
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stale of society, and is moat inconvehient in 
practice, without a single advantage to coun- 
terbalance it. A bill or notei^ay be assigned 
by delivery, any debt is in effect permitted to 
be assigned, but in a circuitous way, admit- 
ting of its being sued for only in tbe name 
of the original creditor; now it is ditlicnlt 
to say, what possible objection there can be 
to this being effected in a direct way, and 
why any debt, evidenced by writing, should 
not he assignable by delivery and endorse- 
ment of the security, wilh notice to the 
debtor. Such ig the law in Trance and 
Scotland 



There is no point in which our law is more 
defective, than on the interesting subject of 
guardianship. The common law was peculiarly 
solicitous to provide for the care and custody 
of the person and estate of tbe Infant, but since 
its provisions arising out of tenure have ceased, 
no adequate substitute has been provided. 
The Court of Chancery, in the exercise of it« 
general jurisdiction over infants, off'ers the best 
ultimate security for the care of the infant's 
person and property, and the best means if pro- 
perly applied, of providing proper guardians to 
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superintend the education of the infunt and the 
addiiDlstratiun uf the affairs. But that the 
person and property of every infant should be 
left to the care of the Court of Chancery, under 
its present rules of practice, is a system much 
too inconvenient to b continued. 

The common law assigns no guardianship 
except in respect af land held by ihe infant by 
descent, other than the custody of the persons 
of children, whicb under the age ofjourteeit 
is assigned to their parents as their natural 
guurdians ; it was only as to the heir apparent, 
that the law committed to the Jat/ier the 
custody of bis person nntil twenty-one, even 
against the guardian in chivalry. As far 
as regards personal property, the common law 
made no provision, neither did any guardian- 
ship attach by law in respect of land not taken 
strictly by descent, nor as to the person or 
land, except in the case of the father over the 
faeir in chivalry, beyond the age of fourteen. 
Except in the character of guardian in socage, 
over the socage land by descent, the guardian 
\n chivalry having ceased, there is not at the 
present day any guardian by the comnioa 
law over the property of the infant. The 
legislature, seeing the inconvenience of this 
state of the law, by an act of Charles tbe 
second, authorises the father by deed, or 
will, Ip name guardians for his childr.en until 




use of Uie iufatil, ll>e prudts of tbe land, ami 
tbe management of Ihe per^oiial ecitate, iavest- 
ing sucli guardian generally with the authority 
of a guardian in socage. 

Now it appearti to be very uncertaiu wliat 
powers, if any, the guardian iu socage had 
over the personal estate, and it in thus left 
at preaent so unsettled, what powei-s the tes- 
tamentary guardian i$ invested with, the only 
guardian whose office extends to the age of 
twenty-one, that practically, the guardlaa 
either acts on his own responsibility, or roust 
consign the management to the Court of 
Chancery. 

The iuconveniencies arising from this de- 
fective state of the law, are of daily occur- 
rence, and the groundwork oB'ers ao obvious 
a remedy, that the matter deserves tbe best 
attention of the legislature. The civil law 
asdigned a Tutor to the child until the age 
of fourteen, and a Curator to tbe ago of 
twenty-live; both tutor and curator were 
either appointed by the father, assumed by 
tbe relations, or named by the judge; the 
office was obligatory, and both tutor and 
curator might be required to give security. 
Tbe modern law of France proceeds on the 
same principle, assigning it to a family council 
to nominate and assist the guardian ; and tlie 
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law of Scotland adopts a similar system, each 
law minutely detailing the powers and obli- 
gations of the oQice. At the age of fourteen, 
it is said, that by our law, the minor may 
choose a guardian ; but the mode of carrying 
BQch a purpose into effect, and the powers 
with which the office is invested, are so in- 
definite, unless the choice be made through 
the Court of Chancery, and the office exe- 
cuted under its conlroul, that the lalter is ihe 
only mode, which, iu default of the father's 
appointment, or on failure of the guardianship 
BO appointed, can practically be adopted. 

Under these circumstances, no doubt can 
exist, as to the propriety of some legislative 
interference ; the powera of the. Court of 
Chancery, if made conveniently available for 
all cases, in all parts of the Country, are ad- 
mirably adapted to the purpose ; but those 
powers should be applied only to name llie 
guardian, and to give the ready means, where 
necessary, of passing liis accoimts, without 
farther involving Ihe concerns in the admi- 
nistration of the Court. The machinery ought 
to be adapted practically to the object, and 
not the object sacrificed to the forms. The 
general powers and obligations of the guardian, 
iu whatever way appointed, should be defined 
bylaw, upon a principle to induce the fittest 
persons to undertake the ofdce. 
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he advaiitagea to be expected from aome 
[general system of appointing guardians, are 
many ; the infant himself, or any relation or 
friend, sliould be authorised to apply in tiie 
most ready, convenient, and inexpensive mode 
for a judicial appointment ; the rides to guide 
the conduct of the guardian, founded on exist- 
ing principles of law, should be made more 
de5nite, and practically useful, by legislative 
revision ; gifts might then be made to infants, 
without the interventiou of trustees, and the 
fittest person, when duly protected by law, 
would be willing to undertake the otfice. 
Nor would the advantages be confined to the 
infant. An infant sued at Law or in Equity 
may at present demur, and delay the proceed- 
ing, until he comes to the age of twenty-one, a 
privilege which was not extended by the Civil 
JLaw beyond the age of fourteen, and which to 
^e extent allowed by our law, is very incon- 
(tenient. If a proper guardian were always 
Jeady to protect the right of the infant, this 
fule might be relaxed, to the manifest advan- 
^ge of creditors, and the convenience of the 
public. The office of guardian is one, which 
^r duly filled would facilitate every transac- 
,|ion, and simplify the law of infancy altogether, 
(to a degree, which could not be duly appre- 
ciated, until the experiment were fairly tried. 



CnAPTER XXI. 



Liabilily of Land to Debt. 



\\ AM well aware that this is an jinportant 
and diffictill p-art of the subject, but it is one 
which will force itself on the attention of the 
legislature. The whole law of the adminis- 
tration of assets is so full of anomalies, and 
so impeded in its practical application hy 
conflicting principles; it is a subject of such 
universal interest, and so interwoven in every 
transaction of life, and applicable to all 
degrees ; that it is impossible to enter upon 
any practical reform of any part of (he law 
of properly, without a complete revision of 
this part of our jurisprudence. The Jiabiliiy 
of land to debt forms the immediate object 
of the present inquiry. 

The principle adopted in our Jaw is, that 
the moiety ot the protils of land n.ay le 
attached for debt on judgment, until paynn^Kt 
of the debt; and that after the death of llie 
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debtor, the heir or devisee are liatjle only to 
debts secured by a special obligation under aeal 
in wbich the heir is bound to the extent of 
the value of the land descended or devised. 
The same distinction obtains between debt 
by specialty, and debt by simple contract, 
in regard to the personal estate of the de- 
ceased debtor. Debts by judgment and debts 
by specialty, are lo be paid in preference to 
simple contract debts, as far as regards all 
property which vests by law in the execu- 
tor or administrator, and is termed legtd 
assets; but in respect to such properly as 
can be obtained only by aid of a Court of 
Equity, it is called Equitable Asshts, and 
is divisible without preference, amongst all 
the creditors; in this class is included every 
thing which the debtor may have made sub- 
ject to his debts generally, and which with- 
out his act would not have been so subject. 

Amongst debts of the same degree, the 
executor or administrator is entitled io retain 
his oicn debt in preference, and to prefer 
any one creditor to another, and this even 
after suit commenced; and he is entitled 
to sue, without being liable, in cape of failure, 
to costs. In all these particulars, the law 
rests on no sound principle, and merely 
op«i8 a door to injustice, without any g;ood 
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end obtained. The creditor by any specially 
may sue tiie hev; who is liable to the extent, 
of lands descended or devisedj but the devisee 
is liable only on a bond and not oa a 
covenant. 

founded on a general maxim of Equity. , 
arises a rule, by which assets are mars/tolled 
so as to effect an equal distribution ; and 
specialty creditors, having a rigiit to resort 
to both real and personal assets, are com- 
pelled ill favor of simple contract debts lo 
resort to the former ; so that if specialty 
creditors .take satisfaction out of the per- 
sonal estate, the simple contract creditors 
will stand in their place for obtaining satis-, 
faction out of the land. 

The principle in following property for debt,- 
botb during the life time of the debtor, and 
after his death, is to attach personal estate 
ia preference to real. The personal estate of 
the deceased debtor is in general bound to 
exonerate the real, and in execution upon 
judgment, the creditor must take the goods 
before he takes the lands, or be loses Iii» 
remedy against the goods altogether. 

A judgment is so far a lien on lands from 
the lime of its being recorded, that if eoi^ 
forced during the life lime of the debtor, 
attaches on a moiety of all lands of whicti 



ilie debtor is seised at the time of tlie judg- 
ment, and extends to lands held in trust for 
the debtor, but not to copyholds; it attaches 
on chattels only from the time of execution, 
including terms of years, but cannot reach 
terms held in trust. If lands be mortgaged, to 
anyextent, however inconsiderable, the property 
is privileged from execution ; after death, the 
judgment may be enforced against the heir 
and devisee, to the extent of the lands de- 
scended or devised. 

Now under these, the existing principles 
and rules of law, the point of the inquiry is, 
what is the inconvenience, and what the most 
effectual remedy, — that land should be distin- 
guished from personal estate in respect to at- 
tachment for debt, and should not be resorted 
to, until the latter be exhausted, is perfectly 
reasonable. How far land should ultimately 
in all cases be sul>mitted to alienation fur debt 
is matter of grave consideration and serious en- 
quiry. In the administration of assets, per* 
sonal property of every kind is considered as 
first applicable, before resort is permitted to 
the land, but in regard to attachment for debt, 
in the life time of the debtor, it is only the 
mere moveable property that can be taken 
at all. It cannot be just or politic to sub- 
mit lands to be alienated for debt, unless 



every description of persoBol property be also 

made so applicable ; and therefore until ail 
peisoual estate, iinlil c/ioses in action be made 
generally extendible, no alteration can with 
propriety be made in tlie law of liability of land 
for debt. 

Execution upon judgment, as against land, 
gives the creditor the possession, and profits 
only, until llie debt be paid, not a power of 
sale. The liability cif the heir and devisee, 
upon the same principle, is only personal in 
respect of the land, and does not attach on 
the land itself. No direct charge upon land 
can in general be created but by the voluntary 
act of the proprietor by his deed or will ; the 
only exception in the Law of England arises 
out of the bankrupt laws ; and in conformity 
to the same principle, the legislature has 
lately declared that the real property of evety 
trader shall on his death be liable to be admi- 
iiistertd and disposed of in equity for payment 
of all debts, but the preference of the specialty 
creditor is still preserved. 

The simple and just principle appears to 
he ; — that a creditor pursuing due diligenee, 
should be entitled to attach every description 
of property ; and when we consider the various 
modiQcatioDS to which land may be subjected, 
and the complete power of alienation which 



the debtor possesses, up to the' time of tbe 
judgment, it will be obvious that nothing 
short of a sale of the property under proper 
judicial regulations, can effectually answer 
the pur|)ose of the diligence. In case of land, 
there can be no objection to the giving to 
the debtor a reasonable time, after judicial 
notice, to redeem' the property ; but subject 
to some reasonable restriction of this nature, 
the time appears to be arrived, when all landed 
properly ought to be freely submitted, in con- 
junction with personal estate, to be sold for 
debt. 

In case of outlawry upon non-appearance Of 
a debtor, the law at present allows all personal 
estate, including choses in action, to he ex- 
tended, in the same manner as in case of 
an extent for the debt of the crown, and it is 
an easy step to apply the same principle to 
every execution. In Scotland, non-appearance 
makes all the debtor's property liable to be 
seised and sold, as in case of bankruptcy ; 
it would be reasonable and just, if our pro- 
cess to outlawry in similar cases were ren- 
dered more easy and expeditious. 

So far, as to attachment of the debtor's 
property in hi& life time ; — at his death, the 
reason is much stronger for snbmitting all 
his property to the discharge of every de- 
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delay, expence, and litigation, occasioned 
by the contradictory rules of law and equity> 
as to the applicatioo of assets, is a source of 
miich more extensive ioconveoience than is 
made generally apparent to the public. There 
are two simple rules by which all this com- 
plication and inconvenience might be avoided; 
eveiy debt ought lo he placed on equal footing, 
and all property be made equally liable, to be 
applied in the order at present directed by law. 
The distinction between debts acknow- 
ledged by writing under seal, and those not 
so acknowledged, termed debts by private 
contract, does not rest on any sound basitj. 
The difference as regards the remedy against 
the debtor in his life time, is none at law, 
except in the ^technical form of the actioa ; 
but as against assets, the difference we have 
seen is essential, giving to the epecialty debt 
not only a larger fund to resort to for pay- 
ment, but a preference over other debts, even 
in the administration of the same fund. At 
common law there was no remedy against 
an executor for any debt by simple contract ; 
an executor could not have the advantage of 
the legal mode of defence in such cases by 
wagar of law ; and it is only by an equitaUe 
application of a ficticious form of action at 
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the present day, that any such deht is recover- 
able at all. It was probably only from this 
circumstance, that the rule of preference arose ; 
at all events it ought not to he continued. 

The law which makes the judgment alien 
on lands, although not followed up by execu- 
tion, causes an inconvenient clog upon pro- 
perty, without any adequate advantage. No 
principle of justice demands such a lien, unless 
followed up by diligent execution ; the pro- 
cess of execution should be made every way 
simple and effective, but if not adopted with 
all diligence, the judgment should not operate 
as any incumbrance on the debtor's property. 
In case of voluntary confession of judgment, 
there is every reason against such a lien, the 
present rule of equity of tacking judgments to 
mortgages, so as to oust mesne incumbran- 
cers, ought nu longer to continue; but as long 
as it does, it is an additional reason for barring 
the judgment, unexecuted within a very short 
period. 

Upon a similar principle, the lien of the 
creditors on the lands of the debtor after 
death, ought to he complete, for a short 
limited period after public notice, and then 
to be at an end ; and the mode of con- 
verting such [iroperty for the payment of 
debts, ought to be simple and plain, so as 
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to give tbe creditor an easy 'remedy, and the 
purchaser a clear title« 

Upon these groands it is submitted, that 
the law of attachment of land for debt, and 
of preference of specialty debts, and with it 
the whole law o/" Administration of Assets, 
demands thorough revisal and reform. 




There is no point more important, in its 
bearings on the law of real property, than 
that of Title hy Prescription; and however rare 
in fact may be the instances, in which a 
title is acquired by length of possession with- 
out right, yet the rules by which this part 
of the law is governed, necessarily become 
a principal land-mark in the consideration 
of every title. 

The principle of the Law of England is, 
that no prescription in lands 7)iakes a right ,• as 
to servitudes incident to land, such as a right 
of way, of light, water, or common, an ad- 
verse uninterrupted user for twenty years, 
constitutes a title ; but as regarding land, 
prescription is merely negative, by length of 
time barring liie remedy. Nor would it he 
just, where the law admits of limited interests 
Ja land, that any principle of prescription 

2 R 
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should be applied, which will not admit of 
each successive right heing asserted when Ihe 
succession takes place; but the law may wtib 
justice limit some certain time, within which 
tbe claimant ought to sliew, himself or those 
under whom he claims, to have been in pos- 
session, and within which he ought to be 
held to pursue his remedy. 

By Statutes of Henry the third, and Edtvard 
the first, fixed periods of limitation were 
assigned, beyond which no seisiu could be 
alledged in any real action ; by the latter the 
period fixed, was the reigu of Richard the 
first. But by a Statute of Heiiry the eighth, 
a definite period of limitation is assigned, 
applicable to all times ; by which no peraon 
shall have any action grounded on his own 
possession above thirty years before the action 
brought ; or any ivrit of assise grounded on 
the possession of his ancestor, hut only, on 
a possession within Ji/ty years ; nor any writ 
of right grounded on the seisin of his ances- 
tor, but only on such a seisin within sixty 
years. 

The writ of right is the highest remedy ; 
a recovery in writ of right gives an absolute 
title, and under this statute no person can 
now avail himself of such a remedy, and con- 
sequently is without remedy, unless he can 




1 actual seisin, hy taking 
himself or Iiis ancestor, within sixty years. 

By a statute of James the first, no person 
can avail himself of the remedy by writs of 
formedon in descender, remainder, or reverter ; 
that is, where he claims by form of the gift, 
as issue in tail, or in remainder or reversion, 
except within twenty years, next after the 
title and cause of action to him first descended 
orfiillen; and no person shall make any entry 
into lands but within twenty years next after 
his right or title first accrued. Under the 
former clause, a tenant in tail must bring his 
formedon within twenty years after his right 
accrues, or he and his issue are for ever barred. 
The pei'snn in remainder is allowed twenty 
years after the estate tail ended, unless the 
tenant in tail, by some tortious conveyance, 
by some wrongful act of alienation, discon- 
tinues or divests tlie estate in remainder, and 
then he in remainder must pursue his remedy 
within twenty years after such discontinuance. 
By the latter clause, the right of entry, or 
right of possession, is absolutely barred by 
twenty years adverse possession. Twenty 
years adverse possession gives a positive right 
of possession. 

By the statute of Henry the seventh, fines 
"bar ajl persons who do not pursue their 



claims witliiii five years after tte fine levied, 
OP in case of any title accruing subsequent 
to the fine, within five years after their title 
first accrued. 

By a statute of Anne, no entry is sufficient 
unless an action l(e commenced upon sucli 
entry within one year; — The proper action to 
make good a right of entry, is Ejectment. 

It will be necessary to mark and distinguish 
the principles, upon which the several statutes 
of limitation proceed. The statute of fines 
ascribes to a particular form of alienation a 
peculiar effect, from its supposed solemnity 
and notoriety. The statute of Henry the 
eighth fixes a limit, within which actual 
possession must be alledged and proved either 
in the claimant or his ancestor. The sta- 
tute of James assigns a limit within which 
every right of entry shall be sued next after 
the title accrued. The latter is the only 
sound principle of limitation ; the true 
question is how long has the person who has 
the right neglected, his remedy, not how long 
since, he or his ancestor were in possession. 

No person is barred by these statutes of 
limitation unless he is out of possession, and 
no person can take advantage of the statutes, 
unless his possession is adverse to that of the 
person who claims against bim. In this 
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respect, the possession of the tenanf under a 
valid lease anterior to the title of either party, 
is the possession of hira who is the rightful 
owner ; the mere receipt of rent by wrong 
may not he an adverse possession at law, how- 
ever it might he so regarded in equity. So 
also the possession of the cestui que trust 
would under general circumstances ba deemed 
consistent with, and not adverse to, the right 
of the trustee ; and the possession of one 
joint tenant, tenant in common, or coparcener, 
is not adverse to the others; nor in case of 
a forfeiture of an estate for life or years, 
would a subsequent claimant be hound to take 
advantage of it, — he may wait the natural expi- 
ration of the estate. 

These statutes of limitation do not extend 
to the crown, or to the church. By a statute 
of George the third, the claim of the crown 
however is barred, unless the property has 
been in charge, within sixty years. Jiccle- 
siaslical persons, being restrained by alienation 
by positive statutes, cannot bar their suc- 
cessors by neglect ; were it otherwise the 
life possessor would in effect have the power 
of alienation, and the restraint would be- 
come nugatory. It would he impossible to 
give to a property of the nature of tithes 
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D^OEsession of the church, an au 
protection, on any other basis. 

I observe with unfeigned regret in such 
a work as that of Mr. Humphreys, that 
tithes are designated, " a litigious and most 
V impolitic servitude on land." It is only 
iu reply to such an expression, that 1 feel 
]t my duly to protest against such a de- 
ficription of this a,acient endowment of our 
church. Were this the proper time and place, 
it would be easy to demonstrate, that tithes 
3)ave no operation iojurious to agriculture, 
and are as sacred a property as any which 
can be submitted to the protection of the 
law ; — indeed, such an expression is as little 
founded on a candid examination of facts, 
as it is calculated to be mischievouti in its 
«ifect, and is equally subversive of tbe 
plain rules of justice, and of every principle 
flf enlarged policy. 

. By the several btatutes, there are savings 
jof the rights of persons under certain dis- 
abilities ; infants, married women, persons 
^on compos, imprisoned, or out of the realm, 
' .who are enabled to pursue their remedy, — 
under the statute of Henry the eighth, withia 
fiix years,— -under the statute of James, within 
ten years, — and under the statute of Fines, 
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within five years, after their titles first ac- 
crued ; but if the time once begins to run, 
no subsequent disability will avail. 

The statutes do not expressly extend to 
equitable estates, but Courts of Equity adopt 
the principles established by them, as positive 
rules applicable to all analogous cases in 
equity. Thus where a mortgagee has been 
twenty years in possession without acknow- 
ledgment of the right of redemptiou, tliat 
right is barred. How far fraud in the pos- 
EiessioD, by concealing a deed or otherwise, 
may prevent the statutes of limitation attaching 
does not appear to be clearly seltled. 

But in the late great case of Cholmondeley 
and Clinton, the Court of Chancery consi- 
dered the party who had neither been in 
possession nor received rents for twenty years, 
to be absolutely barred in. equity, and not 
entitled to a discovery and production of title 
deeds, so as to pursue his remedy at law. 

Courts of Equity then, as to all equitable 
lilies, embracing as they do a large propor- 
tion of real property, take no notice of the 
statutes of limitation as to real actions ; 
equity treats twenty years adverse possession, 
or receipt of rents, as a title ; — is there any 
sufficient ground in principle, why (his rule, 
if just, should not be adopted as universal? 
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The simple, and beneficial remedy open to 
every claimant, is the action of ejectment, 
founded on a right of entry not barred 
by twenty years adverse possession ; the 
remedy by real action, is involved in so much 
nicety and difficulty, and its being available 
to any claimant, depeods so much on pecu- 
liar circumstances with regard to the claim- 
ant's title, that in practice it is nearly 
extinct ; it is well worth consideration, how 
far the continuance of this remedy, and the 
subtle distinctions which this part of the 
law involves, is of any such adequate advan- 
tage to persons whose right of entry may have 
been barred by the twenty years adverse pos- 
session, as to compensate for the doubts which 
are thereby thrown on titles. 

The action of ejectment is in form a fictitious 
proceeding; the effect is, that a person having 
title to the possession recovers possession 
against every person who cannot shew a better 
title. It does not however determine the ti^ht; 
it confers no title; we have seen that twenty 
years adverse possession, is of itself a title to 
the possession, but a recovery in pjectracnt 
confers no title. Ejectments may continually 
be brought again, by either party failing, 
without other limitation, than tliat depending 
on the twenty years possession. 
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^■. The ejectment is open, to every person, 
to recover possession, but the rigid remains 
.undecided. Twenty years adverse possession 
confers a right to possession, but leaves the 
right of property open to be litigated in a real 
action. It is not however only after twenty 
years possession that the claimant is driven 
to a writ of right, nor is every claimant 
having right, entitled to such a remedy. 
There are technical means by which a person 
having a title to the possession, is barred within 
the twenty years, of bis right of enti-y, 
and of his remedy by ejectment; and there 
may be those who have a good claim to 
,the property, after the right of entry is 
barred by time, who cannot avail themselves 
of a writ of Right, 

It will not be a( tempted here, to enter 
into an explanation of the different writs 
Jby which the right was asserted in a real 
UctioH. It i^ suiHcieot to say in general, 
that every person claiming the freehold could 
by this means assert his right, against a 
person adversely in possession of the free' 
fiold, and the judgment was to recover the 
Jand, and ultinirttely give a permanent right. 
The trial is not by jury, but by the Grand 
Assise, and the forms are such, — Essoins, 
Vouchers, In/'uTicy, and other dilatory pleas, 
2 8 
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are so largely allowed, — that the defendant, it 
is said, has the power of delaying an issne 
for several years ; it is not only in modem 
days that the law's delay has been the subject 
of complaint, and it is possible we may not 
be inclined to join with Lord Coke in lament- 
ing the disuse of Ihese proceedings. If the 
demandiiDt claims by descent, he must 
allege and prove a seisin, an actual pos- 
session, in himself or his ancestor, and he 
had his writs of Ayel, Besayel, and Cosinage ; 
if he claimed as issue in tail or in remainder, 
he had his Formedon ; the law invented a 
■writ lo answer every case in whicli a legal 
right existed ; but as they had all been 
adapted to the state of the law previous to the 
power of devising by will, there was no writ 
for the devisee; so that, contrary to all the 
principles of the law, there is no remedy in a 
real action at the present day, for any person 
claiming under a devise by will, who has 
not by himself, or bis ancestor, in the strict 
sense of the word, been in actual possession 
under the devise. 

Thus we see that it is not every person 
who has the right, that can avail himself 
of the remedy by real action; and on the 
other hand, it may happen that a person wbo 
lias a good title to the possession may by 
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circamsUmces, which in justice ought notto 
affect him, lose his legitimate remedy for 
recovering that posi>ession. If a tenant in tail, 
having no right to defeat him in remainder, 
except by common recovery, alien in fee hy 
Jeoffment, such a wrongful act has the effect 
of divesting or discontinuing the right both of 
issue in tail, and of him in remainder; h\^Jiiie, 
which would absolutely bar his issue, would 
discontinue the estate in remainder. This 
discontinuance would deprive the issue or 
person in remainder of their right of entry, 
and put them to tlieir real action; so again, 
if a mere tenant for life, or a disseisor, a 
perfect wrong doer, sliould alien hy feofment, 
and the alienee should die seised, the descent 
to his heir would take away the right of tbe 
true owner to enter, and drive him to his 
remedy by a real action. 

It is true these are cases not very proba- 
ble lo arise, and with regard to the effect 
of a descent to take away entry, the modern 
equitable tiction, that the true owner may 
elect to consider himself, to have been, tech- 
nically, disseised or not, may prevent its effect 
of barring the remedy by ejectment within 
the (weuty years; but these are rather reasons 
ibr an amendment, than for a continuance 
of Ibis part of the law. 



Although the proceeding by ejectment has ' 
ia practice superseded that by real action, 
yet the latter may still be resorted to in 
cases even within the remedy by ejectment. 
The process by ejectment has been moulded 
by equitable construction' so as to meet the . 
merits and try the title, under every variety 
of circumstance; there remains but one im> 
pediment, the distinction of the legal and 
trust estate ; if that distinction, so far as it is 
merely ideal, so far as there is not in substance 
any trust to be performed, were removed, 
the remedy would be perfect ; and the lime 
is come, when the ejectment should be re- 
lieved from technicalities, and become the plain 
and simple proceeding for trial of title in 
all cases. 

The bar by limitation of time, entirely de- 
pends on the possession being adverse to the 
rightful claimant ; what possession for this 
purpose is or is not adverse, will probably 
be found to depend too much on the circum- 
stance of each case, to be capable of legislative 
definition. In general, the bar depends simply 
on the length of adverse possession, save that 
descent and discontinuance accelerate the bar 
of the possessory, the only easy practical 
remedy ; and that a fine levied by or to any 
person having the freehold, by right or by 
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F tProBg, bars all who do not claim within 
five years after their title accrued, or disa- 
bility ended. 

Now it is difficnlt upon any true principle 

' of property, in modern days, to justify the 
prescriptive title established in the very short 
period of five years, in the case of nonclaim 
upon a fine. The civil law permitted a posi- 
tive title ; to he acquired in land by prescrip- 
tion in ten years, against those who were 
present, and twenty ysars against those who 
were absent, and the prescription gave a posi- 
tive title, but then prescription was of no avail, 
unless the person in whose favor the time 
began first to run, was a fair and honest pos- 
sessor. The Code of France has adopted pre- 
cisely the same rule. In Scotland, forty years 
possession, founded originally on a title by 
writing, not chargeable with falsehood, makes 
a positive title by prescription; and for servi- 
tudes a similar length of prescription is avail- 
able, without writing. 

The law of England makes no distinction 
whether the possession, i." adverse, be founded 
on fair and honest acquisition, or the reverse; 
the descent from a wioog doer indeed, con- 
firmed his- possession, but in other respects, 
the more palpable was the wrong, where the 
possessioa was wrongful, the better waa the 
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protection the law afforded it. It appears 
that equity will not aid tbe person against 
vrhom tbere has been an adverse possession, 
of twenty years, by compelling the dis- 
covery of the title of the person in pos- 
session. Thus it is assumed, that bona or 
mala fides, unless involving direct fraud, 
makes no difference in our law, with re- 
gard to prescription. 

In this state of the law, it becomes of the first 
importance, upon every principle of justice 
and policy, to adopt some definite and uniforni 
rule of prescription. The peculiar bar by 
tine, resting on no sound principles, will 
probably easily yield to any general revision 
of the subject. The period sanctioned by 
existing law is twenty years, and it will 
piobably be deemed right to assume this as 
the ground-work, and admitting the present 
savings fur disabilities, and all the existiog 
rules by which the period is measured and 
governed, to consider that as tbe fixed limit 
for negative prescription. 

But the great and important feature of the 
question yet remains ; — What is to be the 
\\m\i ior positive prescription ? It is idle now 
to contend, that the law does wol admit of 
any title by positive prescription ; we have 
seen, that tbe law expressly does admit a 
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titire right of possession to be acquired in 
twenty years ; upon the same principle it 
Ought to adroit, within some certain detinite 
period a positive right of property to he ac- 
tjoired. Beyond the twenty years, although 
In name the right of property may not be 
barred, yet the means of enforcing it by real 
ftclion, are bo very precarious and obsolete, 
and the right itself is so partial and in- 
complete, that its existence in its present 
shape serves to mislead, without any solid 
advantage whatever. 

• The decision of the case of Cholmondeley 
and Clinton, is the land-mark by which the 
law, as far as that case applies, must be 
governed ; and ofTers to the legislature the 
best and surest rule in dealing with this 
most important subject. The effect of that 
decision is, that in all equitable titles, era- 
bracing, as they do, perhaps more than half 
the property in the kingdom, twenty years 
adverse possession is a positive title by pr€~ 
scription. It can never be endured, that 
there is to he one law for one half of the 
land in the country, and another for the 
remainder ; the great principle by which 
the system of equitable jurisdiction over 
trust estates is upheld, is that Equity in 
dealing with a tru»t estate, is governed by 



aAaIogy~ to the rules of law ; the equil 
estate is the estate at law in a Court of 
Equity, — it is there, the land, — and the trustee 
is the mere instrumcDt of conveyance. If 
then Courts of Equity, adopt the positire 
prescriptive title of twenty years possession, 
as the rule for equitable estates, — the law for 
all lands under equitable jurisdiction, — it is 
a very inconvenient state of the law to per- 
mit legal estates, lands under the jurisdic- 
tion of a Court of law, to be subject to a 
more extended period of limitation. 

A short statement of the case of Ckohnon- 
dtley and Clinton, may serve to give a clearer 
view of this point. An estate subject to a 
mortgage in fee was in settlement ; upon the 
death of a teuant for life, Lord Clinton took 
possession, claiming to be entitled, and received 
the rents ; it may be assumed for the present 
purpose, that at that time Mrs. Damer, as 
devisee under the will of Lord Orford, was 
the person really entitled ; she suffered twenty 
years to elapse without taking any proceedings 
at law or in equity, and it was held she was 
barred by length of time. The land being in 
mortgage, the title was equitable ; the Court 
considered the receipt of rents as adverse pos- 
session ; it adopted the principle, that every 
new right of action must be acted upon wiihia 
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twenty years, . that the adverse possession for 
above that period was a positive bar, au<l thus 
the estate being equitable gave a positive title 
to Lord Clinton. Had the title being legal, 
Mrs. Damer, as a devisee, never in possession, 
would not have been entitled l() any remedy 
in a real action, but bad she been claiming 
as heir, and in that character entitled to such 
a remedy, that would have made no difference 
in the decision. The decision was confirmed 
upon appeal to the House of Lords, and in 
giving judgment it was observed by Lord Re- 
desdale that Courts of Equity never re^iarded 
the power of asserting a title at law by writs 
of right, but had always considered the pro- 
vision in the statute of James, by which the pe- 
riod of limitation was twenty years, as that by 
which they were bound and bad always acted. 
In a subsequent case upon this same title, 
the Lord Chancellor, in deciding that the 
Court would not compel a di^icovery in aid 
of an ejectment which bad been brought 
upon the expiration uf a lease witliin twenty 
years after the right of actual possession had 
by that means accrued, observes, that there 
having been an adverse possession of the equi- 
table ESTATE /or above twenty yeart, the 
Court would not interfere, intimating a doubt 
2 T 




as lo the riglit even at law to tlie remedy 
l»y ejeclnient in such a case. 

Now this appears lo leave the subject 
in a very inconvenient state; llie prescriptive 
title liy positive bar, as to all land under 
eqnitable jnrisHiction by twenty years ad- 
verse possession, either actual or by receipt 
of rent, seems to be clearly established; and 
jt cannot be justice that lands under the 
jurisdiction of Courts of law, should be 
governed by a different rule. It may be 
important to consider whether twenty years, 
in llie case of constructive seisin, of posses- 
sion not actual, but by mere receipt of rent, 
be a period of sufficient duration to confer 
a positive title. With much distrust of my 
own opinion it appears to me that such a period 
is not sufficient; but that the privileg:e of disa- 
bility to married women, and persons in prison 
or beyond sea, is unnecessary and inconvenient. 
It may be reasonable that the period for esta- 
blishing a prescriptive title to land by positive 
bar of all remedy, should be more extended than 
that which gives a title by actual adverse use, of 
a right of way, or common; at all events the 
.matter comes before the legislature under cir- 
cumstances, which for the security of every 
title in the kingdom, demand its best atten- 
tion and deliberate consideration. 
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The Author cannot conclude this Inquiry, 
withotit expressing how fully he is sensible 
of the imperfect manner in which many parts 
of the subject have been treated ; but with- 
out taking an extended, although cursory 
view of the principal points within the range 
of the Inquiry, he found it impossible to 
pursue with any satisfaction the line of ar- 
gument which has been adopted, and which 
appeared alone calculated to place the mat- 
ter of ihe inquiry fairly before the public. 
If the author entered on this inquiry, with 
an impression of its great importance, be - 
rises from the discussion with the confirmed 
conviction, that the matter is in every way 
worthy of Ihe fixed attention of the legisla- 
ture, and that the existing state of the law 
affords every ground of encouragement, for 
the adoption of thorough legislative revision. 

The spirit in which the revision has already 
been commenced, justifies the hope that at no 
distant day, the WHOLE op our statute law 

MAY BE CLASSED AND CONSOLIDATED, AND 
THE PRACTICE OP ALL OUB CoURTS, AND 
PVEBY LEGAL FORM, BE EFFECTUALLY SIM- 
PLIFIED AND EIEFOIIMED. 
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